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DEPANTMENT OF ENERGY - 

10 CFR Part 490 

[Docket No. CAS-RM-79-100] 
Emergency Building Temperature 
Restrictions. 


AGenwcy: Department of Energy. 
‘AcTOd: Final rule. 


gutmtany: The Department of Energy 
{DO£) today promulgates final 
regulations to implement “Standy 
Conservation Plan No. 2, Emergeacy 
Buikting Temperature Restrictions” (tha 
Plan}, which place temporary, 
emergency restrictions on temperature 
eettings for heating, cooling and hot 
water in commercial, industrial and 
other non-residential buildings in order 
to reduce energy consumption. The --- 
regulations will become effective on the 
or date of the Plan. 

These regulations prescribe specific 
heating and cooling restrictions of 65" F 
and 78° F, respectively, for simple and 
complex heating, ventilating and alr 
conditioning systema, heating set back 


requirements for periods when buildings - 


are nnoccupied, and temperature 
restrictions of 105° P for hot water used 
for personal hygiehe and general | 
cleaning. Building owners and operators 
are required to post a certificate of 
compliance with the restrictionsina - 
prominent location within each building. 
The regulaiions exempt certain 
categories of buildings or portions of 
buildings from the temperature 
requirements of the Plan. Standards and 
procedures are established for statea 
seeking exemptions on grounds thafa 
comparable state plan is in effect. The ~ 
regulations provide procedures for 


= Federal enforcement of the mandatory 


temperature restrictions and contain 
penalty provisions for wiolanon of those 
restrictions. 

EFFECTIVE DATE: These seacrations will 
become effective on a date determined 
by the President and transmitted to 
Congress as the effective date for 


. “Standby Conservation Plan No. 2, 


Emergency Building Temperature — . 
Restrictions.” 
FOR FUSTHER INFORMATION CONTACTS 


_ Henry G Bartholomew, Office af Bulldings 


and Community Systems, Office of 
Conservation and Solar Applications, | 
Department of Energy, 20 Massachusetts 
Avenue, 8.W., Room 22210, Washington,’ 
D.C. 25585 (202) 576-4476. 

Peter J. Schaumberg, Office of General 
Counsel, Department of Energy, 1728 M 
Street, N.W., Room 510, Wesbingtoee D.C. . 
QOKE1 {202} 634-5545... 


Mary Doyle, Offics of General Couns], 
Depertment of Exergy, 20 Massachuestts 7" 
Avenua, H.W. Boom 2221, Washington, 
D.C. 20585 (202) 376-4100. . 


Donald Creed, News Media Contact, Press ~ .. . Also, relaxation of the cooling * 


Services Office, Department of Energy, 
- 1000 Independence Avenua, N.W., Room 
8E082, Washington. D.C. 20585 (202) 252- 
" 8806. — vs 


SUPPLEMENTARY INFORMATION: |. 


L The Proposed Regulation ; ae ae 


Gn fune 1, 1879, DOE isaued a notics 
of proposed rulemaking and public 
hearing (44 FR 31922, June 1, 1975) © 
intended to provide for implementation 


of the President's “Standby .. " _... 


Conservation Plan No. 2, Emergency. 


Building Temperature Restrictions” tha : 


Plan}, Placing temporary, ape 


restrictions on temperature settings f or 


heating, cooling and hot water in-. 
commercia), ladustrial and non- can me 
residential public buildings. Writter © 
comments were invited, and public’: 
hearings were held in San Francisco, 
California; Chicago, Ulinois; Dallas, 
Texas: New York, New York and .. 
Washington, D.C. between June 14 and 
21, 1970. Over 550 written comments 
were received and 110 oral : - 
presentationa were made at the five 
public bearings. Commenters include 
representatives of a broad range of . 


trade associations, educational and 


cultural institutions, building ownera 
and operators, business activities, and 
private citizens from many sections of 
the country. : 

The great majority of the comments 
opposed some or all of the proposal. 
Mest of the commentets agreed that a 


E comprehensive energy conservation 


plan is negessary in order to conserve . 
our dwindling energy reserves. Many 
comments were received which 
suggested that other conservation” 
techniques be included in the 
regulations as alternatives to the > - 
specified temperature restrictions, For — 
example, the National Restaurant’. 
Association developed a set of | 
guidelines for restaurant operation ° 
which if followed would aprear to yield. 
significant energy savings. Others 
suxgesied a percentage reduction 
alternative which would allow an 
exemption from temperature restrictions 
for any persen who demonstrated that 
he saved a specified percentage of 


ip 


- energy use when compared to a bats 6 


period. | 

The inclusion of alternative | 
conservation methods was raleniol for 
“several reasons. First, since these - 
. Tegulations are mandatory in nature 
with penalties for nen-compliance, . - ~ 


. Violations must.be enn detectable. It : 


wes determined that there are - 


significant problems associated vith 


shecling compliance with most 
’ alternative conservation techniques. 


restrictions to 78° F, discussed below,. 


eliminates many of the operational 
difficulties which may have resulted 
from the 80° F limit and which prompted 
these alternative proposals. 

There also were reasons from a policy 


: " atandpoint to reject these proposals. 


Permitting alternative conservation 
measures as a means of avoiding 

. temperature restrictions would tend to 
favor those persons who have aot 
conserved in the past, and conversely 
would restrict to the 65-78" F 

- temperatures those persons who have 
done the most for conservation. We also 


‘ were concerned with problems of public 


eption of the program if certain 
dings were more comfortable than 


~ others, and with the possible 


competitive disadvantages which may 


. result if adherence to the temperature 


restrictions was not generally uniform. 

“DOE encourages associations like the 
National Restaurant Association to 
continue to develop and implement 
these conservation technniques,- 


- notwithstanding that they are not 
‘included in these regulations. 


Implementation of auch measures, 
together with thermostat restrictions, 
will add measurably to this Nation’ s 
energy conservation effort. 

. Many commenters recommended that 
the range of permissible temperatures be 


narrowed from the 65° F-0° F range 


contained in the proposed regulations. 
Representatives of restaurants, health 
spas and other physical fitness facilities. 
and retail stores, expressed displeasure 
with the proposed 80° F minimum for 


_ cooling. They cited expected losses of 


business from customers unwilling to 


* ‘experience significant discomfort, 


reduced employee productivity, damage 
, ta retail items, including food, from 

~ spoilage or mildew, and) jeopardy to the 
. health of persons with allergies and 

' Tespiretory problems. Health concems 
also were raised for persons in certain 
age groups when exercising in health 
epas and fitness centers. Museums, art 
galleries, libraries and archives 
expressed concern that their collections 
might incur severe damage. Opposition 
to the 65° F heating maximum was m 
more limited and emphasized presumed 
reductions in employee productivity. 
Building owners and operatoré noted 
that some buildings have thermostats’ 
with fixed temperature ranges whic’ 


- would have to be replaced if more 
~ extreme temperatures were impe- 


_ They also pointed out that man. 
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buildings have combined heating and 
«cooling systems which operate at 
iaximum vificlency at temperatures 
wiher than ¢4° F and 80° F. A more 
detailed discussion of the public 
comments is included below in the 
“Section by Section Analysis of the 
Emergency Building Temperature 
Restrictions Regulations.” 

DOE has carefully considered all of 
the comment's submitted. Many of the 
suggestions for changes have been 
incorporated into the final regulation. A 
basic change in the overall approach to 
implementation of the Plan js the 
adoption in these regulations of a lower 
minimum temperature of 78° F for 
cooling and a reduction in the minimum 
allowable dew-point temperature from 
67° F to 65° F. These modifications are 
adopted, in response to public comment, 
aince DOE believes that many of the 
ooncerns raised are worthy of being 
addressed. In addition, building owners 
and operators will be more willing and 
able to comply with the reduced 
minimum cooling and dew-point 
temperature limitations and fewer 
exceptions and exemptions will be 
required. 

A number of more detailed changes 
have also been made in response to the 
public comments received. For exarnple, 
@ general exemption is-made available 
for doctors' and dentists’ offices. 
Buildings which would require the use of 
increased amounts of energy to comply 
with the regulations are permitted to ~ 
operate in accordance with normal 
operating practices consistent with 
maximum energy savings, with some 
limitations on cooling practices. Other 
.. detailed changes were made in the 
regulations and are discussed below, 


di. Background and Brief Description of 
the Final Regulations 


Pursuant to sections 201(a} and (b] of 
the Energy Policy and Conservation Act 
(42 U.S.C. 6201 ef seg.) (EPCA), the 
President developed and transmitted the 
Plan to Congress on March 1, 1979. DOE 
‘published a notice on March 8, 1979 (44 
FR 12906) of the President's adoption of 
the Plan. The Plan was approved by 
resolutions of the Senate on May 2, 1979 
and of the House on May 10, 1979. 
Section 201(b) of the EPCA provides that 
to put the Plan into effect, the President . 
imust submit to Congress his finding that 
the Plen's effectiveness is required by a 
severe energy supply interruption er in 
order io fulfill obligations of the United 
States under the international energy 
programm, together with a statement of 
the Plan's effective date. Under section 
201{a} of the EPCA, the Plan, once 
implemented, will remain in effect for a 


pacarenenanahesba ona ee 


period no longer than nine montha, 
unless earlier terminated or suspended 
by the President Section 9{a) of the Plan 
authorizes DOE to finplement, 
administer, monitor and enforce Its 
terms, (o determine exemptions, and to 
pronrulgate regolations as necessary and 
appropriate. ; 

The objective of the Plan, and DOE's 
intent in formulating these regulations, 
is the achievement of a significant and 
immediate reduction in energy demand. 
In its May 1979 “Report to the President 
on the Energy Supply Interruption,” DOE 
has concluded that continuing reduced 
levels of world crude oll production 
have resulted in a severe national 
energy aupply shortage which is 
beginning to have a mafor adverse 
impact on the national safety and the 
national economy. The enforcement of 
mandatory conservation measures, such 
as the building temperature restrictions 
contained in the Plan and these 
regulations, is required to help meet the 
ehortage. Current petroleum product 
shortages in the United States are | 
principally with respect to gasoline and 
distillates, including diesel fuel. Stocks 
of distillates are significantly below 
levels for the comparable period of 1978 
and DOE is seriously concerned that 
unless stocks are built up, adequate 
amounts of heating off may not be 
available for the heating season. These 
regulations directly assist in this regard 
by reducing electricity demand and 
demand for heating oi! in winter. In the 
cooling season, for many utilities 
significant amounts of peak load air 
conditioning demand is met by diatillate. 
By reducing this demand, the Plan and 
the regulations will directly address the 
distillate shortage situation and aasist in 
ensuring that the nation has adequate 
heating oil in the coming winter. 

The final regulations prescribe 
specific heating and cooling restrictions 
of 65° F and 78° F for both simple and 
complex beating, ventilating and air 
conditioning (HVAC) systems, heating 
set back requirements for periods when 
buildings are nnoccupied, and a 
temperature restriction of 105° F for hot 
water used for personal hygiene and 
general cleaning. As authorized by the 
Plan, reaidential buildings, botels and - 
other lodging facilities, hospitals and 
other health care facilities, elementary 
schools, nursery schools and day-care 
centers are excluded from coverage. The 
regulations make general exemptions 
available to certain other categories of 
buildings or uses within buildings. In 
addition, a procedure is established by 
which individuals may apply to DOE for 
specific exceptions based on special 
herdship or inequity. The regulations 


cy 


require that affected building owners or 
operators must self-certify their 
compliance with the restrictions or their 
gligibility for exemption. 

The Plan authorizes states to scek 
exemptions from building temperat. -« 
requirements on grounds that a 
“comparable program” is in effect. Tre 
regulations establish standards of 
comparability and a procedure for 
granting state exemptions. Finally. the 
regulations set forth Federal 
enforcement procedures and penaln 
provisions for violation of the 
temperature restrictions. 


dl. Section by Section Analysis of the 
&mergency Building Temperature 
&ecstrictions Regulations 


Subpart A. Scope and Definitions 


§ 490.1 Scope. Section 490.1 is 
essentially the same as proposed, wit= 
the addition of a provision that the 
regulations shall supersede inconsiste~.* 
Federal orders, regulations and 
directives. The purpose of the adde =< 
provision is to make building 
temperature restrictions uniform amz- z 
Federal buildings and between 
government and privately owned 
buildings. In response to the questio- 
raised by several commenters, the 
regulations, once effective, will 
aupersede any lease provisions whic- 
are inconsistent with the regulations 

§ 490.2 Effective date. Proposed 
§ 490.2 provided that the regulatior: 
would become effective on July 1. 197 - 
or another date specified by the 
President. This section now provide: 
that the regulations will become 
effective on a date specified by the 
President as the effective date of the 
Plan and may be terminated or 
suspended by the President, or wil! 
terminate on the same date as the Pic- 
terminates. 

§ 490.3 Authority to contract or 
delegate. Section 490.3, which provices 
that DOE may delegate or contract fo- 
the carrying out of its funciions unde- 
these regulations, is unchanged. In tes 
preamble to the proposed regulations 
DOE stated its intention, pursuant t- 
section 8(c} of the Plan, to delegate -- 
each state Governor requesting suc 
delegation, a substantial portion of is 
authority to implement the Plan. Or Fez 
18, 1879, DOE issued a notice of inte-- 
(44 FR 34965, June 18, 1979} which se- 
forth the duties and authorities to be 
delegated to states requesting dele: = >- 


, and the amount of Federal funds w=_-~- . 


will be available to states to whict 
delegation is made to meet the.cos- >‘ 
thelr iniplementation activities. 7 
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4400.4 Avthority (o issue orders and. 
oiidelines. Section 4° ‘fs unchanged, 
oid provides that DO: ay issue orders 
and guidelines ag necsswcy to implement 
these regalations. — - 

§ 490.5 Definitions. Most of the 
definitiocs which were proposed in the 
June 1, notice have been adopted as 


proposed. Several definitions have been - 


modified after considera.lion of the 
public comments. The definition of 
“ASHRAE™ hase been deleted. 

Definitions were added, for 
clarification, for “cooling season” and - 
“heating season”, The “cooling season" 
is defined aa that season when energy is 
consurced only to lower the temperature 
oi a building. Some systems, e.g., reheat 
systems. may be operated so they never 
have a cooling season, where, for 
example. the reheat function is 
nperating for the entire year. Similarly, 
“heating season” is defined as that 
period when energy is consumed only to 
raise the temperature of a building. 
Other periods of the year are neither 
heating season nor cooling season. For 
exampie. heating energy may be 
cousumed to warm a building in the 
rooming and cool it in the afternoon. 
‘These periods do not necessarily. 
correspond to the four seasons of the 
year, 

The difiniton of “dry-bulb 
temperature” has been expanded ta 
include alternative definitions which 
incorporate an adjustment for the effects 
of thermal radiation on the building 
occupant this adjusted dry-bulb 
temperature can be based on generally 
accepted industry practices, which . 
include, for example, the mean radiant 
temperature. This allows adjustment of 
the HVAC system to account for 
radiation gain from sunlight through 
windows, and for radiation loss through 
windows. Incorporation of the 
adjustments, however, Is a difficult task 
and may require the assistance of a 
professional engineer. | . 

In response to several public 
comments, a definition for “elementary 
school” bes been added. 

The definition of “hotel and other 
lodging facility” has been modified, in 
accordance with the suggestion of one 
commenter, to include buildings where 
aleeping and lodging accommodations 
are provided in the ordinary course of 
business to members of a private 
membership organization or other 
private facility. All restrictions and 
exemptions in these regulations apply 
equally to public and private facilities. 

“HVAC systems capable of oo 
simultaneously heating and cooling" is 
defined to mean those systems, 
primarily in large buildings, which are 


capable of heating one room or set of 
rooms, @.g., perimeter rociag in eqld 
weather, while at the came tima cocling 
another room or set of rouins, e.g, 
interior roorns which must be air 
conditiones even during cold weather. 

“Occupied period” was redefined to 
include only that period during which 
the building is used for its norreal 
functions. Reference is made to section 
490.14{a}(4}{}, which allows operation 
of the HVAC system before the 
occupied period to bring building 
temperature to the authorized limita. 

The definition of "residential 
building” has been clarified so that 
residential building lobbies and 
hallways are included within the 
definition, but business or commercial 
areas on separate HVAC system 
controla are not. 

“The definition of “room” was 
modified to refer to areas contalned - 
within floor to ceiling partitions. This 
modificalion allows a more meaningful 
description of the compliance 
measurement technique. 

A definition was added for “solar 
energy" because of the many comments 
received. This definition refera to direct 
solar heating and cooling, solar electric 


power generation, wind energy, biomass 


(such as wood} and smalj scale water 


power. It doea not include indirect use of 


these sourcsa, such 29 hydra-genearated 


electric power purchased from utilities, — 


since this energy may be used to 
displace fossil-generated electricity. 


Subpart B--Heating and Cooling 
Restrictions 


Two averall changes have been made 
with respect to the temperature 
requirements get forth in this Subpart. 
First, DOH bas decided to lower the 
minimum permissible cooling 
temperature from 80° F to 70° F. This 
change was made for two reasons. 
Comments from representatives of 
restaurants, retail stores and other 
businesses cited expected losses of 
business from customers unwilling to 
experience significant discomfort, 
reduced employee productivity, damage 
to retail items from mildew, and other 
problema. Also, we believa the energy 
savings potential of the 78° F restriction 
on cooling is equal to or greater than the 
possible savings which would be 
achieved under the 80° F limitation, due 
to increased voluntary compliance, -- 

In our view the revised cooling 
minimum of 78° F addresses adequately 
the concerns raised in the comments. A 
dry-bulb temperature of 78° F ia within 


. the comfort zone commonly accepted by 
_ HVAC system engineers, and is within 
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the desigti specifications of most HVAC” 
aystems. In addition, at the public 
hearings on the proposed regulations 
many speakers indicated that while the 


. 80° F level waa a serious problem, a 


minimum level of 78° F would be 
acceptable. Assuming that people adjust 


' their clothing styles, we believe that 


there should be little difficulty in . . 
adjusting to the 78° F level. 

-Ong major concern of restaurant 
owners was that kitchens will be 
significantly hotter if the dining room 
temperatures are raised to 80° F in 
restaurants where kitchens are cooled 
by the exhaust air from the dining 
rooms. We anticipate that lowering the 
allowable temperature to 78° F will keep 
the kitchens in a tolerable temperature . 
tange. However, it should be noted that 
if the kitchens are on the same HVAC 
system ag the dining rooms, § 490.17{a) 
would allow the kitchen temperature to 
be used as the criterion for setting the 
space-conditioning control devices. The 
regulations do permit operation of the 
kitchens at 78° F; in such circumstances, 
the dining rooms wouid be cooler. 

Another important consideration in 
lowering the minimum allowable cooling 
temperature relates to the necessity to 
ensure a high level of compliance with 
the restrictions. Lf the public perception’ 
of the building temperature restriction 
reguiations la that auch regulations were 
unfair or excessively burdensome, 
compliance with the regulations could 
suffer significantly. Since the 
cooperation of building owners and 
operators is critical to achieving 
meaningful enersy savings, the revised 
minimum level ghould actually have a 
positive effect on energy savings. 

The anticipated savings from 
implementation of the 65° F healing and 
the 78° F cooling restrictions would be 
approximately the same as, or slightly 
higher than, the previously estimated oil 
savings range of 190,000 to 375,000 
barrels per day. The economic analysis 
prepared in conjunction with the Plan 
assumed average building termostat 
settings at the time the Plan would be 
implemented of 63° F in the heating 
season and 77° F in the cooling season. 
Based on information generated in the 
public hearings, we now believe that 
current temperature levels in buildings 
covered by the Plan fall within a 
nattower range, probably 70° F to 71° F 
in the hea‘ing season and 75° F to 76° F 
in the cooling season. If the other 
previous assumptions in the economic 
analysis of the Plan are retained, 
anticipated oil savings using these 
temperature levels would rise by 
between 179,000 and 240,000 barrels of 
oil per da. aver previous estimates. The 
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reduction in oil savings thatem. "be 
anticipated from lowering them ing 
standard from 60° F to 78° F is 
approximately 120,000 barrels of oi! per 
day. Thus the reduced oll savings from 
utilizing a 78" F cooling restriction 
would at a minimum be fully offset by 
the increase in the savings estimete 
from our use of more current 
assessments of building temperature 
levels. Finally, we note that these 
savings estimates relate only to the 
direct or indirect use of oil; additional 
savings from other energy sources, such 
as natural gas and coal, might amount to 
atleast half again the projected oil 
savings from implementation of the 


: Pian. 


The heating restriction of 65° F has 
been retained as proposed. The major 
reason for adhering to the 65° F 
Limitation is DOE's serious concern that . 
unless existing stocks are conserved, the 
supply of home heating oil may not be 
adequate in the coming heating season. 
In addition, opposition to the 65° F 
heating limitation, as expressed in the 
public comments, was substantially less 
than that directed to the proposed 
cooling restriction. ee 

The second major change in this 


_ Subpart is that we have lowered the 


dew-point temperature from the 
proposed €7° F to 65° F. Many : 
commenters expressed concern that the 
level set forth in the proposed regulation 
was too high, particularly in humid 
regions of the country. The humidity 
level set in the final regulations is still 
relatively high. However, it should be 
noted that HVAC systems work in such 
a way that we expect the high humidity 
conditions to occur only under rare 
circumstances. With normal operation 
of the HVAC system to maintain 78° F, - 
the dew-point will be close to 4 
comfortable level of 81° F. Only under 
the unusual conditions of high latent — 


" heat loads would the 65° F dew-point 


_ humidity limit ever be encountered. 


Many comments were received from 
restaurant ownera who stated that they 
need comfort conditions significantly 
better than available in the home if they 
are to draw customere. Restaurants do . 
have bigh latent loads and therefore will 
operate near the humidity limit of 65° FP. 
Flowever, the additional discomfortin _ 
ratsing the dew-point temperature from . 
61° F to the required 65° F minimum is 
not considered significant particularly in 
light of the reduced minimum cooling 
temperature level adopted in the final 
regulations, and the provisions of ; 
$ 480.16 allowing use of ventilating fans. 
The use of relative humidity, rather 
than dew-point, was suggested by many 
commenters, because relative humidity 


is easter to measuce. We recognize the 
measurement difficulty and have listed 
several methods by which dew-pcint 
can be inferred. Dew-point wag vhosen 
ag the criterion because the upper limit 
of comfort, according to common 
industry usage, is based on dew-point, 
and not on relative humidity. The 
cooling of the human body, for example, 
is known to depend on dew-poiut rather 
than relative humidity, for any given 
dry-bulb temperature. Therefore, — 
although the measurement technique Is 
more complicated, the measurement is 
more meaningful for defining the limits 
of a comfort region. In those few cases 
in which relative humidity is controlled, 
the operator will want to experiment 
with several relative-humidity set points 
until the proper dew-point ls attained. 

§ 490,11 HVAC Systems Without 
Capability for Simultaneous Heating. . 
and Cooling. This section ofthe... 
regulations {s virtually identical to that _ 
in the proposed regulations; however, as 
already noted, permissible dry-bulb Z 
temperature has beemreduced from 
90° F (as proposed) to 78’ F, and the 

mmissible dew-point temperature has 

en decreased from 67° F as proposed 
to 65° F . oe * % ee vs 5 

§ 490.12 HVAC Systems With 
Capability for Simultaneous Heating 
and Cocling. Many comments were 
received concerning the apparently 
simplistic manner in which the complex 
HVAC systems of large buildings were 
treated in the proposed regulations. 
Many of the comments erose because 
the propesed regulations did not clearly 
indicate that an operator waa expected 
to shift his compliance technique to sult 
his situation. For example, if the 
operator finds that holding the cooling- 
coil temperatura to §5* F is adequate in 
the intermediate seasons hut not in the 
summer, because room temperatures 
exceeded 78° F, we would expect him to 
change complisnce techniquea from -- . 
control of the cooling-cofl temperature to” 
maintaining the hottest room at 78°F, - 
Other comments concerning complex 
systems were directed toward the. - 
numerous thermostats which would - 
require adjustment. Whenthe —. 

_temperature sensors are placed inthe - 
return ducts, the adjustment could be 


". extremely costly. We would expect 


operators facing this problem to elect 
the compliance technique in which the 
cooling-coll temperature is maintained, 
at 55° F, since the cooling coll can be 
controled at the central plant. As 
discussed below we have added the 
provision that if an alternate control © 
strategy can be devised for what the 
operator defines as the intermediate 

- season (when heating and oooling are . 


both being supplied to the building) and 
this alternate strategy resuits in less 
energy consumption by the HVAC 
system than would be consumed if asy 
of the other methods of compliance are 
met, then the operator car use his 


- alternate strategy. 


Other than the alteration in 
temperature limits, no changes were 
madg in the temperature range 
requirements available to all HVAC 
system operations as one method of 
complying with the regulations. Als< 
there are no changes to the requirecie=t 
for operators of fan-coil, induction, o7 
baseboard (or similarly operated} usitts. 
except that emphasis is placed on the 
opportunity for operators to choose 
araong compliance techniques so that 
human comfort is maximized. Therefore. 
the operator might choose to keep the 
ecolant to the cooling coils at 55° F 
during the intermediate seasons. 
However, the 55" F may not be sufficient 
to keep the room dry-bulb temperate 
below 78° F, in which case the ope>a":- 
may switch to the temperature rar¢e¢ 
alternative, set the cooling level be'ow 
55° F, and bring the temperature dow to 


ial 


_ 78° F. Such switching of compliance 


techniques may be made as often as the 
operator desires. .  ° 
The regulations imposed on heat- 
pump operators remain unchanged. 
except for the new temperature limits 
Some minor clarifications were 
_fntroduced into the language concerr=z 
“ail-air” systems. In addition, the new 
temperature limits were incorporatec b- 
. Tesponse to comments received. we 
have added, first, a section emphas ==: 
that the operator may change his 
compliance technique as many tires és 
he desires and, second, that alterrate 
_temperature set points may be used xg 
these result in more energy savings tran 
would be realized if the temperature 
_gettings of 65° E and 78° F were usec. A 
licensed professional engineer mas? 
certify his analysis that shows thit the 
alternate temperature set points wit 
_save more energy then if the speciSec 


"-  gettings were used. This greater saving 


in energy may be realized over ary tome 
period. For example, the intermechace 
settings may save More energy cury 
during the intermediate season, i: which 
case the operator may use (and is 
encouraged to use) these intermeciate 
‘set points during the intermediate 
season, while reverting to the specated 
settings during the hzating-only anc 
cooling-only seasons. 

In introducing the change to 
accommodate intermediate settings that 
‘pave more anergy, we have retained the 
provision that the liquid coolant 
Supplied to the cooling coil be s% asf, 


Bae Approved For Release 2003/12/03 : CIA-RDP85-00988R000400090005-5 


al oo 


Federal Ration eto 


Sosavitetinnionesethiiecaneni 


or that the air temperature leaving ai i 
.coling coil be at 60° F, to engure that “| 
: avios achievable by less °°" * 
Jctaaidification are nat incumvented °2 ‘ 
by the usera of the intermediate set * 
points. If the 55’ F or 60° F limits do not. 
provide enough cooling to keep the room: 
iemperatures below 78’ F, the operator 
would probably want toswitch ~ 
coropliance techniques to the. ~ 
temperature range alternative, fri whleh | - 
ike compliance ls measured by the room 
temperature being not less than 73° F. 
rather than the engineer-certified: ” 
alternative. | , 
Ya certifying that less energy will ie 
‘used the engineer need establish only 7 
thoce temperature levels “consisteat - 
with” maximum energy savings; he néed 
not demonstrate that no other settings - 
svould achieve greater savings. The- 
‘ampbasis and requirement Is that the a 
alternate technique must, under normal: 
circumstances and weather and building 


wba gd : 


* a Meo 


usage, save more energy than would be * 5 


saved if the 65° F-78° F settings were” 
used. Any false certification byan — - 
engineer would subject that engineer to" 
the penalties provided in the : 
regulations. 

Comments were fecetved expressing 
the concern of many regarding the cost - 
of equipping buildings with new , 
thermostats which automatically 
taaintaia temperatures within specified 
ranges, and the cost of constantly 
changing thermostats. Tie regulations 
do not reqaira equipping'a building with 
a new thennostat since one of the other 
compiiance strategies may be chosen. 
The costs of changing the thermostats 
and rebalancing the HVAC systems may 
increase the man-hours required; 
however no feasible alternative could be 
developed which would not provide @ 
major toopliole allowing the spirit of 
these reguiations to be circumvented. In 


addition, it Is not expected that the short. 


time span (oIne months) in which the’: 
regalations will be effective will requird 
unreasonable numbers of adjustments. - 
We have attempted to anticipate the | °- 
operation of all types of systema, and 
the addition of new subsection 490. Aan). 
permits great latitude in compHance. —' 
However, in case we have not foreseen 
some circumstances, owners and 
operators ey apply for an exception 
under § 490 

$400.13 Hiidiecael for accuracy of 
space-conditioning control devices. 
Several comments were receiv 2d asking 
for a specific definition of the allowable 
range for accuracy requirements for the 
space-conditioning contre! devices. 
However, there is euch a variation «> ~~ 
among type of devices that any specific | 
range, Eee ee ones.) ” 


< ~ 


“a. types of yeas The re 


FB ‘ 
“2'A number of comaents W werd tecefves 


‘year. During the mild eeasons, the’ 
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roper for all | 
eal aad of the ~ 


regulefic: ad. that apace-«naditfoutng™” 
control <. "ces he maintained withid * 
reasoriab:. tolerances af accuracy nist” 
be interpreted tn Light of the accuracy of" 


‘commercially available devices {n the -"-- 


ea range that Is actually used in the | 7 


ng, 
$400.18 Regulation of Bullding * + eee 
Temperatu, vs During Unoccupie 

Periods. Section 490.14 establishes 


HVAC system operation restrictions for © 


buildings during unoccupted periods. -~ o 


. The changes made to the restrictions. “~ 
include a recognition that the outdoor “’ 


alr temperatures which gavern the scopa 
of the restrictions applicable during the - 
unoccupied period need only be tha 
anticipated temperatures, nat actual: 


*.. temperatures. In addition, an option Eas _ 


been Included which slows setting tha | 
apace-conditioning control device at aS” 
F or lower, or at tts lowest set point if 
higher than §5° P.="e si igtiee ee sy oa 
Operation of the HVAC system Is" no : 
longer restricted to the two hours before 


Pe 


building opening. Several of the © .* **"- 
- comments, particularity from warmer ~‘ 


climates, pointed out that it was - 
necessary to begin system operation 
more than two hours before occupancy . 
in order to reach operating 
temperatures. Also, the load . 
requirements on utilities if all units 
begen operating at th: same tine would 
not be manageabie, Tuerefury, the tidal 
regulations authorize HVAC system 
operation during the unoccupied period 
as far in advance aa iy necessary ao that 
the authorized temperature levels are 
reached simultaneously with the 
beginning of the occupied perted. 
Additionally, operation of HVAC 
systems during unoccupied periods is 
authorized where a public utility or | 
district heating systent requests such 


ges. RE Beet Bie ee Sie 


regarding the ability of the noperaze te” 
anticipate the roinfmum outdoor dry- - 
bulb temperature during the unoccupied | 
period. This should not be a problem 
during the hot and’cold seasons of the 


operator.is expected to use his best - 
judgment. in any event, the additional 
energy consumption caused by not using 
the setback in those periods will be 


minimal. 


§ 490.15 Auxiliary Heaters. This 


_ section Is identical with the one in the 


proposed regulations, and prohibits use 
of auxiliary heaters to raise the room 

- temperature above 65° F. Comments ' 
were raised about discomfort, - 


_. particularly for secretaries and other” © — 


By . a 


"persons nats sedentary fobs in areas 
_where temperatures cannot be precisely 


: 7 “controlled. The regulations allow for 


‘control of the portion of the HVAC 
“systent so that the extreme temperature 
in the area controlled by that portion of 
the system is within the authorized - 
limits. in addition, auxilfary heaters can 
be used where necessary to false the 
temperature to 65° F. Change wee * 
clothing habits for affected dindividuate 
also will reduce the potential - 
’ discomfort. - 
$490.10 Useof Ventilating  ~ 
Equipment. This section remains 
wachanged from the proposed 
regulations. Fnergy usage for fans and 
pumps (except heat pumps, or 
compressors) ts not restricted. - 
Contments were received indicating that 
in some HVAC systems the fan and 
pump requirements may consume a 
significant portion of a building's total 


__ energy requirements. However, the 


dominant energy consumption is due to 
the refrigeration equipment, so a net 
energy saving {a to be realized. Any 
increased air flow in the summer, dué to 
the central or portable fans, will make 
the higher temperatures and humidities 
more tolerable. Therefore, no limitations 
are placed on fan use, and use of fans to 
circulate air for Increased comfort is 
encouraged, . 
§ 490.17 Measurement Techniques. 
Since a portion of an HVAC system may 
regulate the temperatures in many 
‘rooms vimultaneously, rooms will be * 
difficult to regulate precisely. The 
preamble to the proposed regulations 
recognized this problem, allowing 
temperatures to be measured in the 
room with the extreme temperatures. 
To clarify this Issue, the regulations 


. have been changed to allow that if any 


room whose temperature is controlled 


- by a portion of an HVAC system is in 
operation for fond management: *7"27.7, ~ 


compliance with temperature 


oe restrictions, all rooms whose -- . 


temperature {fs controlled by that same 
portion of the system are deemed to be 
in compliance. Thus, the room on any 
one system with the extreme high 
temperature when cooling, and the 
extreme iow temperature when heating, 


~ may be the room measured for 


determination of compliance. 

Another change to this section 
authorizes an option for the calculation 
of dry-bulb temperature by taking the 
mean of the temperature at the center of 
the room, and at the center of and two 
feet away from each of the exterior 
walls. If there are no exterior walls, then 
the temperature only is measured in the 
center of the room. Also, for HVAC 

systems in which temperatures cycle, 
the temperature may be taken as the 


ot = 
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_ when occupied, Vike theatres or other“ 


' occupancy, the texnperature will reach 
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measurements over a period of time, ~ eating energy. Ha backup syctem is 


The appropriate time period may be 
determined by the inspector and the 
operator to account for system cycling 
differences among buildings. 

§ 490.18 Exemptions from Heating 
and Cooling Restrictions. Sections 
(a}(2}, (3), and (4) have been modified to 
emphasize that HVAC systems using 


. solar, waste, or similar systems which 


will in fact save no energy if not 
operated ic heat or cool the building are 
exerapt only during those periods they 
provide the only source of heating or 
cooling energy. When backup systems 


B4a0.21 Regulation of Hot We isr 


* operating in conjunction with the waste 
Controls. No changes were mede in the , 7 fy 


* heat system, the nee is nat 


_ 105° F domestic bot water restriction. + available, 
‘This was deemed sufficient ifi most : 
cases to provide hot water for personal © D. Exemptions 


. €apacity restriction. Operators of these ~ 


are operating, either separately orin 


conjunction with the solar or other. 
system, the exemption is not available.’ 
This section requires, for example, sclar 


assisted heat-pump systems to operate 9. 
_within the 65° F-7e° ¥ tersperetee : Ene 
» yemaing unchanged from the previous |. 


limitations while the heat pump — 
compressor is operating. 
Several comments were received 


» 


stating that energy derived from the use | 


‘of coal, natural gas, or other non-vil - 
energy source should not be covered by 


_the regulations. DOE has decided sot to 


alter the proposed regulations in this © 


_ respect. The Plan and the iroplementing 


regulations focus on energy 
-conservation, not only on off : 
conservation. Much of the expected 
savings will be in electricity used for 
apace cooling, epace heating, and hot 


“water, Such savings are meaningful in 


terma of meeting the overall goal of 
reducing oil imports since regional 
pooling arrangements, seasonal and 
other factors such as nuclear plant 
shutdowns affecting the generating mix, 


” and the potential far “wheeling” of .. . 


electric power all cen result in off 


savings. For example, surplus coal | 
generated power from one utility may be 


' | wheeled to replace nornaily of. . 
- generated power in another. A - 


regulation with building ae 


restrictions focused aalely oa o4) page oe 


would not only be impossible to develop 


or enforce within reasonable - 


expenditure levels bat also woald be “ 


' highly inequitable in its impacts. 


The final regulations aleo laxtfy the 


provisions in exbsection (b} which — 
authorize buildings or portiona of 


buildings which have HVAC systems - 


incapable of handling the peak load 
large places of assembly, to precool. * 


Preoooling only fs authorized tothe 


extent necessary 80 that during peak ” 


the authorized satin! le - 


hygiene or general cleaning - 
requirements. Some systevaa will have 


problems maintaining that temperature 
for the entire utilization period due to - 


$490.31 General Exemptions. A 
large nurnber of the public comments 
addressed the exemptions provisions of - 
tha proposed regulations. Some, for 

” example the restaurant and retail food 

industries, sought inclusion of additions! 
exemptione in the final regulations. 
Others, such ag museums, also 
requested clarification of the 


systems may wish to develap practices 
which will conserve their hot water 
supply for priority needs, such es 
showera. These can include shutting off 


the hot water supply to sinks, for . 
example. In addition, operators can | 


exemptions provisions as proposed, 
These comments have been carefally 


place a mixing valve between thetank considered, and changes have been 


_ and the nearest tap, which will allow." ; 
tank operation at a higher temperature, . “A 


§ 490.22 -Measurement of Domestic = 
Hot Water Temperature. This tection » 


regulations, with the modification that 
the operator may elect to measuye the 
tank temperature at the tap nearest the. 
hot water tank. This permits the. 
instaliation of a valve between 
‘the tank and the iap which will allow 
capacity cozstrained systems to be 


operated ata higher temperature than - 


105” F, if the temperature is loveered to 


105° F by mixing the hot water with cold 


water in the viixing valve. 

$490.23 Maintenance of Het Water 
Contral Devices. This section remains 
wnchanged from the previows ci 


- Fegulations. 


§ 490.24 Exempiroa From fot Water - 
Restrictions. Several of the 


comments noted that the prescription of © 


a maximum bot water teraperatere of 
105° F is inconsistent with tha Mode) - 


dish and utennil washiog water 
temperatures of 180° F. Gibers 2tated 
that certain industrial processes er - 
. process clean xp procedures might 
require use of hot water at lamperaiings 
higher than 105° i. Section 490.24{b) has 
been modified, in rceponee to these - 
comments, to provide exemption fram 
the hot water restrictions doz ~ 
commercial processes ant process esd 
other cleanup procedures where. 
bares exe regeired. Tn 


_ varying tempera 
addition, where the FDA modal wh, 
:« ordinance is edepted by e{ates ar local 
ton furiedictiona, § Serre behets 
. {ta provisiaas woud 


supetsads the 
requirements of these regulations. - «<. 
~akeo bas bara added - 


7. An 
_« for domectic hot water provided by 


using wasks heat (euch as in Seiad enorgy 
systenss}, bel only when Ge wers'hent 


- . 
~ 


made in reeponse to some of the 
: Suggestions received. 

Section #40.31(a] bas been modified so 
= provide that exemptions are availabhe 
‘from the requirements of subparts Barc 


"of the regulations. The word “or” is used 


to indicate that persons may claim 


” exemption from either the heating and 


cooling or hot water restrictions as ther 
affect the activities and uses set forth in 
thia section. For example, a persen 
claiming exemption solely on the basis 
that a manufacterer’s warranty requires 
specific space temperature levels to 
prevent damage to special equipment 
would qualify for exemption from the 
heating and cooling restrictions in 
Subpart B of these regulations, bot pet 
from ihe hot water temperature 
restrictions contained in Subpart C. 
Similarly, when a manufacturer's 
warranty requires specific water 
temperatures for the operation of snecia! 
equipment, an exemption ia available 


’” only from the bot water temperature 
.  Retall Food Store Sanitation Ordinance 

'. prepared by the US. Foodand Dmg  ; 
Adminiatraticn (FDA), which provides 


restrictions, 

Section 490 81(aX2} i is clarified by 
providing for exemption onty where 
certain temperature and humidity lereds 
are critical to materiols and equipment 
uaed in manofacturing, Industrial er 


1. gommercis! proceszea. Thas, no 


exemption fs available based on the 
personal comfort of pereoas engaged aa 


+ such a process. 


Comments were meceived from 


* yepresentatives of the retail food 
- industry and the restaurant industry 


*” Inquiring whether proposed 

* § 400.31{4aK3) was intended to exempt 
these industries from the regulations. 
While fie comments expressed 

. Giszatisfaction with the cooling 
temperature restriction provided in the 
: proposed regulation, most indicated 

- acceptence of the healing restriction. 
Section #30.32(a)(3) as adopted is 
changed from the proposal only in tha: 
raw foaterials, goods in process and 
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finished gdods specifically have been 
*included in this section, although they 
generally were included within the 
subsection {2} exemption for commercial 
processes. Section 490.31(a)(3) does not 
provide a general exemption for the 
retail food and restaurant industries. 
However, where it can be demonstrated 
that the operation of the cooling or 
heating teraperature restrictions would 
cause dangerously high bacterial counts 
or other unhealthful conditions in food, 
an exemption is available under ; 
§ 490.31(a}f3). With respect to 
restaurants, reference is made to 
3 460.17(a) of these regulations, which 
provides that compliance is determined 
by measuring for each space- 
conditioning control device the room or 
portion of a covered building with the 
extreme temperature. Thus, a restaurant 
building with the dining room and 
kitchen on the same HVAC system 
control device will be considered to be 
in compliance with the cooling 
restrictions if the system is operated to 
maintain the kitchen area at 78° F, even 
though lower temperatures may result in 
the dining area. 

Many retail food stores stated that 
cempliance with the proposed cooling 
restriction would result in an increase in 
their current energy consumption 
because of the additional energy 
recuired to operate refrigeration 
equipment when building temperatures 
increased. In this connection, § 490.12(e) 
of these regulations provides specific 
exceptions for persons who can 
demonstrate that compliance with the 
requirements of the regulations would 
resu:t in the consumption of more 
energy than operation at some other 
temperature level. Where higher 
buuicing temperatures result in severe 
frost build up in refrigeration equipment 
so that food cannot be properly stored, 
§ 490.31{a}(3) makes available an 
exemption. ; 

Section $90.31(a}{4) has been restated 
to provide that an exeniption is 
available when required “to protect 
plant life essential to the operation of a 
business within a covered building, 
materials or animal life." This language 
is intended to make clear that an 
exemption to protect plant life is 
available only when the plant life is 
essential to the operation of a business, 
and cannot be claimed, for example, for 
purposes of protecting decorative plants 
in a business office. “a 

Comments were received from 
museums, libraries, art preservation 
associations and archival inatitutions 
strongly urging exemption from the 
heating and cooling restricitons where 
necessary to protect museum 


_ ~ 


ance 


collections, library and archivel ' = 
collections and historical collections 
and etructuree. An express exeznption 
has not been included, since 

§ 490.31{a)(4}, which provides for 
exemptions where special ~ 
environmental conditions are required 
to protect “materials”, is intended to 
make available exemptions when 
necessary to preserve such collections 
and structures. 

In response to public comments from 
physicians, dentists, and othera, 

§ 490.31{a}(5) haz been added to provide 
an additional class of general . 
exemptions. These exemptions are 
based solely on a concern for health and 
are not intended to be available on the 
baais of personal comfort. Under 
$ 490.31{a}(5)(i), an exemption is 
rovided when necessary to protect the 
Pealth of persons in the offices of ~ 
physicians, dentiats and other licensed 
members of bealth care professions. 
Section 490.31(a)(5)(ii) makes available 
an exemption to protect the health of 
persons engaged in rehabilitative 
physical therapy. This section does not 
provide exemption for purely 
recreational facilities, for example 
bowling alleys or indoor tennis courts, 
or for exercise facilities not engaged in 
rehabilitative therapy. Section 
490.31(2)(5)(iil} exerapta from the heating 
restrictions only, buildings or portions of 
buildings which house swimming pools. 
This exemption is available only as 
necessary to protect the health of 
persons using the swimming pools. 

One comment suggested that a 
general exemption from the cooling 
restrictions be provided where workers 
are required to wear special or 
protective clothing on the job. Because 
of the difficulty of defining neceasary 
special or protective clothing, and | 
determining appropriate temperature or 
humidity levels where such clothing is 
required, we have not provided such an 
exemption. The exemption available 
under § 490.31(8}(2) relating to 
manufacturing, industrial and 
commercial processes, although it is 
directed to materials and equipment 
used in such processes Is likely to - 
provide exemption for many of the 
workers referred to in the comment. — 
Where workers suffer special hardship, 
a specific exception may be sought 
under § 490.32. In addition, no general 
exemption has been provided where 
unusually high exertion levels are 
required of workers. Again, reference is 
made to the specific exception 


provision, § 490.32, for cases where 


apecial hardship exists. 
Many comments were received from 


~ building owners and operators in the 
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southern regions of the United States 
concerning the high outdoor air humidity 
levels and conzequent high latent loads 
inside the buildings. Section 490-31{a}{5) 
bas been added in response to these 
comments. This eection provides for an 
exemption where damage to the 
structure or insulation of a building will 
result from operation of the HVAC 
system according to the regulations. In 
southern regions, this section may allow 


- the HVAC system to be operated with 


more reheat or at a lower indoor 
humidity. Condensation occurring on the 
inside surface of windows is an 
indication that condensation damage is 
occurring in the walls. Section 490.31(b} 
is a new section which provides that 
any exemption authorized by the 
regulations {s deemed effective when 
claimed. This section refers to 
exemptions only, and does not apply to 
specific exceptions provided under 

8 490.32, which under § 490.32(a) are not 
effective until granted by DOE. Section 
490.31(b) Fepresents a change from the 
proposed regulation, which provided 
that general exemptions would not 
become effective until certification 
requirements were met. 

Section 490.31(c} has been 
renumbered and revised in order to 
simplify the self-certification and 

‘exemption requirements imposed by this 
regulation. As further described in a 
later portion of the preamble, § 490.43 of 
the regulations provides that a building 
owner or operator, generally the person 
principally responsible for building 
operation, must complete and post ina 
prominent location within a covered 
building, a single form entitled 
“Certificate of Building Compliance,” 
and submit to DOE a “Building 
Compliance Information Form.” Both 
forma, which DOE will prepare and 
distribute, will provide for description of 


. the nature of any exemptions claimed. 


the portions of the building claimed to 
be exempt, and temperature levels 
required in the exempt portions of the 
building consistent with maximum 
energy savings. It is planned that only 
one "Certificate of Building 
Compliance” wil! be posted and one 
“Building Compliance Information 
Form" will be submitted to DOE for 
each covered building. To facilitate the 
completion of these forms, § 490.31[c} 
requires persons claiming exemptions ta 
provide the building owner or operator 
with the information required for 
preparation of the two forms. 

§ 400.32 Specific exceptions. Section 
490.32 has been amended to include the 
‘requirements, set forth in § 490.32(c). 
that any person to whom DOE grants a 
specific exception from the regulations 


\ 
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_ recelved frou state and local officials, 
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saust provide the building owner vrith all 
necessary information relating to the . 
exception. Section 490.32{c} parallels 
§ 490.31{b) relating to general exemption 
claims, and {s included for the purpose 
of facilitating completion by the building 
owner or operator of the “Certificate of 
Building CompHance” and the “Building — 
Compliance Information Form." It 
should be noted that § 490-32{a), 
referring to “Application for Exception”, 
Incorporates by reference another part ° 
of the DOE regulations and does not 
refer to Subpart D of these regulations. 

$ 90.39 and § 490.34 Limitations of 
exceptions or excmptions; Scope of : 
exceptions or exemptions. ‘These .- 


/ Vol. 44, No. 150 
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wnaccepteble expenditures of them: and: . 
resources. Section 4.42 is based npoa 
Sectian 7 of the Flan, which provides !. 
that “any public utility or fuel © 
distri-utor shall make availebdle fo the 
Secretary, upon request, information ~ 
deemed necessary by the Secretary to. 
adrainister and enforce the Plan.” After 
consideration of the {issues Involved, ~ 
“DOE hae decided to retain § 490.42 a8 | 
propoeed in the final regulations. - Be 
- However, we recogaize the inyportance - 
of the issues reised by the public . 
comments and are continuing to analyze 
. whether the information in question is 
needed to administer and enforce the 


Plan, Until tis decision has been made . 


sections received no public comment -...- and thesa issues satisfactorily resolved, © 


and are enchanged. 


§ 490.35 Exemption procedures for oa . : 


gtates. Many of the public comments 


business groups and others addressed -° 
this section and focused particularly on 
the definitions of “comparable p ig 
and “same subject matter” contsined in 
proposed § 450.35{d}{1) ard (2). The 
commenis expreased the view that the 
defiaition of “comparable program” 
should be expanded to faclude state. - 
plana mandating a percentage reduction 


- in enenzy weage to be achieved by - 


means other than temperature §° * 
_ restrictions. These suggcstions have | 
much to recommend them. However, for 


- reasons discussed elsewhere in the 


preamble, the alternative of mandating a 
percentage reduction in energy ase has 
been rejected. § 490.35 is enchanged 
from ihe proposal and the terma 
“comparable program” and “same 
subject matter" are defined in : 

§ 499.35{d3(4} and (2) to provide that to 
be comparable a state plan nut contein 
mandatory heating, vooling ard hot. ; 


” swater restrictions. H should be noted 
that a state plan which mandates energy - 


conservation measures in addition to | 
temperature restriction: may qualify as , 
a “comparable program” under these 
regulations, eg. TBE 
E. General Provisfong |, “7 

§ 490.41 Joint and Sevaral Liability. . - 
Section 490.41 received little comment 
and remains unchanged. --  -* 

§ 400.42 Reporting jrement. DOB 
received comments from public rtilities — 


POR Be ar 


rr ee D 
Saag Cea) 


ot? pevised to provide that the owner ff cr. 


“* post, within 30 days of the ellective date 


DOE will take no action under § 400.42 


8400.43 Self-Czvrtification Aa. 
discussed pbove, $400.43 has been - 


© operator of a covered building anand 7, 
of the regulation, a "Certificate of 
Building Compliance” in a promixeat . 
location within a covered building. The 
form has been designated “Cortificate of 
Building Co-apliance”, rather than ihe 
proposed “Building Qwret’a 2 + -:. 
Certificate”, since the certification _ 

_ requirement is imposed upon ewuers OF: 

- operators. The Certificate, which will be 
developed by GOS, will recprire the 
building owner ar cpcrator to curtuy 
corepliance with the regulations and to 
provide a statement of exemptions and 
exceptions claimed. In order to fulfill its 
authorities and obligations under the - 
Plan to monitor implementation and to - 
report to Congress and the Prealdent on 
the operation of U2 Plan within 60 days 
of its termination, DOE hag further - . 

. provided in § 490.43(b) of the regulations 
that bailding owners or operates mast - 


: submit io DOS, within $0 days of the: - 
effective date of ihe reguintion, a ~~... 


“Building Compliance Information. . -- 


- DOE to present fen abbreviated +" 
fashion the compliance informatics ™ 
‘contained in the “Certificate of Building 
Compliance.” Both forms willbe .~. 
distributed by DCE to building ownera 


_ end operatore directly by mail where ~.. 
.» ... possible, and through irede associations, fo anemergenty.- ~*~ : 


state and local government agencies and 
other organizations. Tne Boris will also 


ee oe 
ac 


. fe We ¢ 
ee 


ee : 


required to bri ag building temperatura 
control devic * Tato Gompliance as B0c4 
_as the regulali: : s become effective. 
F. Administrati ve Procedures 
__ These sections remain unchanged 
from the proposal. 
_G. Investigations, Violations, Sanctions 
and Judicial Achons 
The public comment 


. concerning 
Subpart G of the proposed regulation 


addressed exclusively the civil and 
criminal penalties provided in § 490.63 
{b) and (c). Several commenters 
expressed the opinion that civil 
penalties of not more than $5,000 and 
- criminal penalties of not more than 
$10,000 per violation are unduly harsh. 
The penally provisions in § 490.63 (b) 
and (c) are required under Section 11 of 


¢ the Plan, which incorporates the penalty 
© provisiond of sections 524 and 525 of the 


* EPCA (42 US.C. 6394, 6395). It is noted 
* that § 490.83 (b) and {c} state the 

- maximum penalties allowable and tha? 
lesser penalties are permitted. 


IV. Additional Matters 
~En vironmental Review 
After reviewing the proposed 
_ regulations pursuant to DOE's | 


responsibilities under the National 
Environmental Policy Act of 1909 (42 


- U.S.C. 4321 ef seg.), DOE bas 


determined that this action does not 


+- gonatitute a raajor Federal action 


significantly affecting the quality of tke 
human environment. Therefore, no 
environmental assessment or 
environmental impact statement was 
prepared and a negative determinatian 
to that effect ie hereby iasued. 


. Regulatory Analysis 
In light of the DOE's emergency 


. finding, as set out more fully in section 
.-. IV of the preamble to the proposed 
~ Report.” This form will be designed by . - 


regulation (44 FR 31931, June 4, 1979}, 

; this rulemaking is not subject to the 
provisions of Executive Order No. 12664 
on Improving Government Regulaticas 
(43 FR 12891, March 24, 1978), under 
gection 0 of that Executive Order which 
excepts regulations {ssued in response 


.. (Federal Energy Administration Act of 15% 
48 US.C. 701 ef seg; Energy Policy and 


which atrongly objected to proposed =~. _ be made availzb*: ef post offices “6° "+! ~~ Conzervation Act, 42 USS. 6201 of esq. 
§ 600.42 requiring them tomake ~~ throughout the coantry, and may be ’ ‘Denertinent nf Exergy Organizaion Ack €2 


onetime HBL Lit aceasta seine abe 


available to DOR upon requeat custozar «= obtained from DGE es providad in 
Hats or other information deemed cit:-.:::: § 400.43(d). The foensa are cumsnity 
. hecessary ta administer and exferce the being ted ary distributian sill begin 
_ regulations. The commenta expressed ... ehortly. Showid delays be eccounicred fa 
‘the ulllitica’ convern that 449042 might - the proonss of distdinsting 


~ 87, USC. 7101 et seg.: EO. 11790, 30 FR 2515 
... BO. 12009, 42 FR 48287;) Exandby - 
Conservation Plan No. 2, Emergency Balding 
Temperature Restrictions, 44 FR 12008 G4erch . 
87. 


< require breach of their obligation of . > $0 day regaizemcuad im 3 400.43 {a}(1) and In consideration of the foregoing, Part 7 
cus ‘omer confidentiality, damage -... (b) will not.be nigoreaaly eolosced, . -- 480 of Chapter , Tithe 10 of the Cosie ef 
, sustomer relations and reali ME os). , although owners and opertturs will be: Federal Regulations is sxaended asset 
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raed in mettle oieternip abel ecteca iaaieail Gabiatbaeds REESE ITTA 


forth below, effective on the effective 
date of the “Standby Conservation Plan 
‘Noa. 2 Emergency Building Temperature ~ 
Restrictions,” 44 ER 12006 (March Q, 
1979). in accordance with section 201(b} 
of the Energy Policy and Conservation - . 
Act 42 U.S.C. a2a1(b). 
Iseand in Washington, D. Cc on Joly = 1878. 
Maxies Savita, 


Acting Avsistant Secretary: Conservation ven 
Soler Applications : 


18 CFR Chapter His snieiided by -- 
adding Part 480, to read'as follows: 
PARY 490--EMERGENCY BUILDING 
TEMPERATURE RESTRICTIONS 


Eubpast ASeope and Dofntons eo 


Sex. i - : ipee a G Zee 

4904 Seope 

4802 Effcctive date” ; 

#03 Authority to cont act or naw. 

4824 Authority to issue orders and 
guidelises 

4205 Definitions’ * 


Subpart B—Heating and Cooling © 

Hestictions . 

40042 HVAC systems without capability for 
simulianeous heating and cooling 

480.12 HVAC syatems with capability for 
simultaneous heating and cooling’ 

‘490.13 Requirement for eccuracy of space- 
conditioning control devicea 

46014 Regulation ef building temperatures 
@oring unoccupled periods _.. 

018 Ardllary heaters 

42018 Use of ventilating equipment 

#2017 Measurement techniques 

480.18 Exemptions from heating and ia 
resirictions 


Subpart C-—Domestic Hot Water 
40021 Regulation of hot water controle 
490.22 Meaaurement of domestic hot water 
_ , temperature 
490.23 Maintenance of hot water control 
devirxs 
49024 Exemption from hot water 
restrictions ' 
Eubpest Exemptions” - ah 
450.31 Gsneral piemptone: 
490.22 Epecific exceptions : 
48023 Limitation of exceptions cc 
exempions - cae 
450.34 Beope of exceptions or siecislléaa. 
490.35 Exemption procedures for states 


Subpert E--General Provisions 


490.42 Joint and several ability 
49042 Reporting requirement 
' 490.43 Self-Certification : 


Subpast F--Administrative Procedures 


480.51 Purpose and scope 

490.52 Notice of violation . 

49053 Violationorder - 

490.54 Violation order for immediate 
complance 

48055 RBéodificatton or rescission ~- _-- 

490.55 Stay pestis ileal ovew moa 

400.57 Conseed order =" cite Leb 


a 


; 400.53 Remedies 


” 480,64 infenctions 


” Act, 42 U.S.C. 7101 ef eeg. BO. 11790, 30 FR 


Federal ‘ARRIVES, ar Geass ANGE Yu RPP REE OORA CRIA 


Ng exec in eR RT (eae ie F. ES Te ee ee esd 


ADE Sa DRY IAT RS EPR 


6b): “Cooling season” means those 
5: periods when the HVAC system in a 
- covered building ls operated auch that 
- .. 0 space heating Is being usedir vat 
‘ :, buil ding. .: 

{c} “Covered building” m means every 
building or portion of a building, but 
excludes residential buildings, hotels or 
other lodging facilities, hospitals and 

‘health care facilities, elementary . -. 

- gchools, nursery schools and day-t ire 
‘ centers, and such other buildings and 
-? facilities as the Secretary may by rule 


420.81, teivuatloatins. 
£90.62 Violations ea 


400.63 Sanctions ~ 


Austhority: (Federal Znergy Admatets tation 
Act of 1974..15 U.S.C, 781 ef sey.’ Energy 
Policy and Conservation Act, 42 U.B.C, 8201 
at seg., Departioent of Energy Organization : 


27185; E.O. 12009, 42 FR 40267; Standby _. 


» - . Conservation Plan No. @ Emergercy Building .. determine: Provided, That to the extent 


*, Part, this Part applies to bovarad ) 2 -Pt. > 
_, buildinga in eaca state or 
° gubdivision thereof, and s 


16 Bud Vy ce 8 


_ subdivision thereof or any Federal’ 


- Standby Conservation Plan No. 2 - 
“(Emergency Building Temperature 


: gacoa Authcrty ta ius orders and 
guidelines. - 


oe guidelines, and may make such > 


’ administer and implement the ~ 
'. provisions of these regulations. 


: + “gentral air and induction units in eee 
.o7 0-4 combination wits central aig. 46-00.~ + 


Temperatura Restrictions, 44 FR 12208 QAarch 
8, 1978)). . a oe a Was eS 


_ Subpart eid and Definitions’ 
. g<00.t Scope. « : 


eta ie tee Oe 


‘Except as Sacanacwonth ad tn thts 


ere 
i ies i 
any law of any atata or political .. 


igs 


order, regulation or directive, to the 


’ extent such law, order, reguiation or 


directive is inconsistent with these 
regulations or any guidelines or r orders 
issued pursuant thereto, ~~ 
$400.2 Eifective dats, 

These reguiations shal! become 


- effective on a date specified by tha 
. temperature of air as measured by a 
- dry-bulb, or ordinary, thermometer 

. which direc 


President as the effective date of. ~:~: 


Restrictions) (44 FR 12906, March B, 
2979). The regulations maybs =~ 


- terminated er suspended by the - 


President, or wiil terminate on the same 
date as Standby Conservation Pian 
No. 2 


' $4603 Auihocity to contract or delegate. - 


DOE méy delegate or contract for the 
carrying out cf ell or any part of the 


“*« functions undef thle Part, sz 2 2 = 


<T: it a 


wiht sits 


DOR may tinue wich orders and : 


adjustments, as are necessary to 


a 


$460.5 ‘Definitions, 


{a} Biragrhea for sinidirauseas: ; 
heeting and cooling* means an HVAC 
system that can supply heating to one 
part of the spa ~e-conditioning a 
equipment wiile eupplying cooling to | - - 
another, including but not limited fo 
dual-duct, reheat, recoal, multizone fans, 
fan-coil units in combination with 


a, , 


x 


- 


x 


that the non-sleeping facilities of a hotel, 
- motel or other lodging facility have 


- space-conditioning control devices 
_. Separate from the sleeping facilities, the 
‘ non-sleeping facilities ere not excluded 
" from the definition. 

‘{d) “Dew point temperature” means 


. the temperature at which condensation 


of watnr vapor begins as the 
temperature cf the eir-vapor mixturais 


- reduced. When the dry-bulb femperature 


” equels the dew point temperature, the 
relative humidity is 100 percent 
(e) “DOE” means the Deperinenh of 


ergy: 
{f) “Domestic hot water” means hot 
- water which is intended for use in 
covered buildings for personal hygiene 
or general cleaning. 
{3} “Dry-bulb temperature” means the 


tly measures air 
temperature. Alternatively, adjustments 


- may be mada using generally accepted 


industry practices to include the effects 
of thermal radiation, and this adjusted 


. temperature may be used in lieu of the 
- ordinary thermometer fempershire 


_ Measurement. 

(bh) “Elementary school” means any 
school which has any grades 
kindergarten through sixth srade: 
Provided, That if the ei ie ementary 
gtade portions of a school have space- 


“7 eonditioning contro] devices separate 
~ from the elementary portiona, the non- 


~ elementary grade portions ere not 


"> included within the definition of 


elementary echool. 

(i) “Fuel distributor” means any 
person who delivers oll or other fuel for 
use in a covered buildi 

-() “Heating season” means those 
periods when the HVAC system ina 
covered building is operated such that 
ee cooling energy is used in that 

{k] “Humidity” means a measure of 


- the water-vapor content of air, 


{i) “HVAC” means Heating, 


- Ventilating and Air Conditioning, 


-(m) “HVAC System” means a system 


.. that provides either collectively or 
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Individually the processes of space 

eating, ventilating and/or alr 
gonditioning within or associated with a 
building. 

(n) “Hospital and bealth care facility” 
means a building such as a general 
hospital, tuberculosis hospital or any 
other type of hospital, clinic, nursing or 
convalescent home, hospice or other 
facility duly authorized to provide 
hospital or health care services under 
the laws of the jurisdiction in which the 
institution or facility is located. 

{o) “Hotel! or other lodging facility” 
means a building where sleeping and 
lodging accommodations are provided to 
the public, or to the members of a 
private membership organization or 
other private facility, in the ordinary 
course of business. — 

{p} “Occupied period” means that 
time of the day or night when the - 
covered building or portion thereof is 
used for its ordinary function or 
functions, but not including such service 
functions as cleaning and maintenance. 

{q) “Operator” means any person, 
whether lessee, sublessee or assignee, 
agent or other person, whether or not in 
physical possession of a covered 
building, who has control, either directly 
or indirectly through an agent, of 
heating, cooling or hot water equipment 

“gervicing the covered building. 

{x} “Owner” means any person, 

whether or not in physical possession of 

_ acovered building, in whom is vested 
legal title, and who has control, either 
directly or indirectly through an agent, 
of heating, cooling or hot water 
equipment servicing the covered 
building. 

{s) “Person” means any individual, 
corporation, company, association, firm, 
partnership, society, trust, joint venture, 
or joint stock company, the United 
States or any State or political 
subdivision thereof, the District of 
Cohunbia, Puerto Rico, any U.5. territory 
or possession, or any agency of the 
United States or any state or political 
subdivision thereof, or any other 
organization or institution. . 

(i) “Public utility” means a publicly or 
privately owned and operated utility 
which is engaged in the sale of electric 
power or natural gas to end-users. 

{u} “Relative humidity” means the 
ratio of the amount of water vapor in the 
air at a specific temperature to the 
maximum water vapor capacity of the 

-air at that temperature. - 

(v) “Residential building” means any 

building used for residential purposes 


but does not include any portion of such - 


building used for commercial, industrial” 
or other business purposes and which, 
with reapect to the heating and cooling 


a 


requirements of thees regulations, bas 
eeperate heating ar cooling space- 
coaditioning control devices or, with 
respect to water lemperature 
restrictions, bas separate hot water 
temperature control devices. 

(w) “Room” means that portion of the 
interior space which is contained within 
the exterior surfaces of a building, 
which is contained within floor to 
ceiling partitions, and which is 
conditioned directly or indirectly by an 
energy using system. 

{x) “Secretary” means the Secretary 
of the Department of Energy. 

{y) “Solar energy” means energy 
derived from the sun directly through 
the solar heating of afr, waler or other 
fluids; indirectly through the use of 
electricity produced by eolar : 
photovoltaic or eolar thermal processes: 
ot indirectly through the use of wind, 
biomass o7 emall acale water power. 

{z) “Space-conditioning control 
device” means a device for directly or 
indirectly controlling the room 
temperature and/or humidity by means 
of the HVAC system. 

{aa) “Special equipment” means 
equipment for which carefully controlled 
temperature levels are necessary for 
proper operation or maintenance. 

(bb) “State” means any state, the 
District of Columbia, Puerto Rico, or any 
territory or possession of the United 
States. 

{cc} “Temperature control device” 
means a thermostat or any other device 
used to regulate the operation of heating 
or cooling equipment or a hot water 
heater. . 

(dd) “Unoecupied” means those 
periods of the day or night other than 
the occupied period. 

(ee) “Wet-bulb temperature” means 
the temperature of air as measuted by a 
wet-bulb thermometer, which ia a 
thermometer having the bulb covered 
with a cloth, usually muslin, that is 
saturated with water. 


Subpart B-Heating and Cooling 
Resirictions 


$490.11 HVAC systems without capability 
for simufianeous heating and cooling. 

In covered buildings with HVAC 
systeros without the capability for 
simultaneously heating and cooling the 
building: 

(a) No operator shal! set space- 
conditioning contre! devices so that 
energy ia consumed to raise the room 
dry-bulb temperature above 65° F; - - 

{b} No operator shall act space- 
conditioning control devices so that 
energy is consumed to lower the room 
dry-bulb temperature below 78° F: 
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Provided, that energy may be coneumed 
to lower the room dry-bulb temperature 
below 76° F to the extent necessary tc 
lower the room dew-point temperatcre 
to 05° F. : 


$490.12 HVAC systems with capabdty for 
slmuttaneous healing and cooling. 

In covered buildings with HVAC 
systems capable of simultaneous 
heating and cooling of the building c- 
portions thereof, operators shall se: 
apace-conditioning control devices <> 
accordance with the following 
requirements: 

{a) (1) Except as otherwise provics= 
in this section, no operater shall se* 
space-conditioning control devices s< 
that energy is consumed to raise the 
room dry-bulb temperatur2 above 62° F 

{2) Except as otherwise provided — 
this section, no operator shall set space~ 
conditioning control devices go that 
energy is consumed to lower the roc 
dry-bulb temperature below 78° F: 
Provided, That energy may be cons === 


’ to lower the room ary-bulb tempera-_-= 


below 78° F to the extent necessam ‘: 
lower the room dew-point tempera *—= 
to 65° F; 

(b) (1) Operators of fan-coil, induco= 
baseboard or similarly operated uzts 
shall set space-conditioning contro! 
devices in accordance with the 
requirernents of subsection (a), or 
alternatively in the following manz.:- 

{i} No heat is provided to the hea-:= : 
coil during the cooling season. 

(ii) No liquid coolant is providec - 
the cooling coil at coolant temperat_v=: 
below 55° F, and 

{iii) No heat is supplied to a rcor. 
the room dry-bulb temperature is grez-=- 
than 65° F. 

(2) Operators of fan-coil, inductic=— 
baseboard or similarly operated un::s 
may alternate at any time between tz: 
requiremente of paragraph (a) and 
paragraph (}(1) of this section. 

(c} Operators of heat-pump syste=s 
shall set space-conditioning contro! 
devices in accordance with the 
requirements of paragraph (a) of th:s 
section. 

(d}(1} In Heu of complying with the 
requirements of subsection (a) of th-s 
section, operators of HVAC systems = 
which the room temperature is 
controlled by the supply air tempere*-< 
or volune (“all-air” systems, includ=z 
those with reheat) may set space- 
conditioning control devices go tha> 

(i) The dry-bulb temperature of tre 2:r 
leaving the cooling coils is 0° F or 
greater, : ~ 

(ii) During the cooling seasqn, th= 
heating coil is turned off and the sz<--- 


IGA 
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wis aditoning control device is set ta 7s 

we Ferees | 

{ii} Desing the hes ting seaeon, iz the 
neating coil ia turned on, the space- 
conditioning control device is set to e5* 
BP.” 

{2} Operators of HVAC systems in 
which the room temperature is 
controlled by the sapply atr temperature 
or volume may alternate atanytime . 
between the requirements of subsection | 
{a} and paragraph (d)}{3) of this section. . 

(2X3) Notwithatanding the 
requirements of any other subsection of 
this section, where a licensed 
professional engineer certifies by © | 
nnalysis that cperation ofa covered 
building in accordance with the 
requizements of paragraph (e}(2) during 
periods prescribed Jn the an: alysis will | 
result ia the consumption of less energy © 

tham compHance with the requirements 

of paregrapha {a} through (d} of this 
section, that building may be operated 


in accordance with the requirements of . ~ 


aubeection {e}{2} during those periada. 

(2} For covered buildings qualified 
under the provisions of paragraph (e)(1), 
space-conditioning control devices shall 
be set at levels consistent with 
maximum enetgy savings, and the 
cooling system shall be adlusion such 
that 

(i) No Eguid coolant is : provided to the 
cooliag cod at coolant temperaunes 
below 55° F; o¢ 

(ii) The dry-bulb temperature of the 
air leaving tee cooling coils is 60° F or 
greater. 

(3} Operators of covered buildings 
qualified vader the provisions of 
paragraph (e)}(1) may alternate at any 
time between the requirements of = 
subsection (a) and sueecicn fen(2} of 
this section. + : 

{4} The certified analyats by a tossed 
professional engineer shall be made © ~ 
available t» DOE er its delegate’ “p08 
request. ’ 

(5) It shall be deemed a violation of 
the requirenents of this Part for a 
licensed gprofessfonal engineer to falsely — 

certify the analysis authorized by 
paragrapa {e}{1}. 


3490.13 Pecadrenvent for accursevel 
apace-commtiowng contral devices. 

{a} The operator of a covered building 
shall maintain space-conditioning — 
control devices within Teasunable — 
tolerances ef acouracy. -- 

_(b) No person may alter & arpace — 
conditioning control device with the 
intent of heving that Gevice Function ; 2 

inaccurately. cee ete So ; sis 


a ~ 


.. temperature levela authorized eet 7 A vhila cooling the glass: 


0, 139 0 Thuradey, Jul July & 5, A87e" 


ciinesipicnneeiehtatiiasiilb ‘ase 


2 4g.t4 Remfation ont patito 
ianpere 0s Garkeg a Lan caplet period 
{a} During periods any covered 
building ls unoceupled eight houra or ~’ 


aa Ruleduatd 
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Shera ee ifencuresnm techniques. 


{a} Where 2 spece-conditioning 
control device contro’s'the temperature 


': ” for more than Gue room the 


more before the next uonal occupled * ‘“* meagurement may be taken in the room 


period: = 
' (i) The heating system ‘for that ee 
building shall not be operated if the - 
anticipated minimum outdoor an dep 
bulb teroperature for the unoccupied | 
period is greater than 50” F, and ‘the oa, 
cooling system for that building shall not 
be operated. The requirements of this ~ 
subsection may be satisfied by turning” 
off the circulating air or circulating 
water system. 

(2) If the anticipated minimum outdoor 
air dry-bulb temperature for the 


unoccupled pericd is lesa than £0" F, the . 


épace-conditioning conicol devices for 
the heating system for that buflding shall 
be set sich that one of the following” 


results: - aa 


i The: rooms d:3 batt temperatare ta a 
less than 55° 

(ii) The heated suppTy-atr dry-bulb 
“emperature {s less than 1 

(iii) The heating-water dry-bulb 
temperature is lezs than 120° F; or 

{iv) The space-conditioning ¢ control 
devices are set at leas than 55° F, or at 
their lowent aet poiat. 

(3} HVAC system operation during 
moccupied perlods ig permitted where “ 
requested by the public utility or cistrict 
heating system servicing the building for 
purposes of load management. 

{4) Notwithstanding the requirements - 
of this section: 

{i} HVAC system operation during | 
unoccupied periods is permitted to the’ © 
extent necessary to prevent damage to 
the covered building or its contents; 

- (ii) The HVAC system may begin 

operating at Sich Unie zo that the 


Subpart may be reached at a thus ve 
aimultaneous with the he crepe! tha 

occupied period. *: So 
$490.15 Aunitiary heaters. : 

No auxiliary heating devices such as 
portable electric heaters, heat aon or 
other devices whose principal function — 
at the time of operation is to produce 
space heating raay be operated except 
at such times that use of energy for . 
heating purposes {s authorized undar the 
other sectiona of this Subpart or when 
the covered building is unoccupied. 


_ $490.15 Une of ventilating equipment ~*~ 


Nothing in this Subpart shall be 


' deemed to prohibit the use of ventilating 
’ fan or pump power to heat a building to 
* a dry-bulb temperature above 85° F or to 


. cool a building tox dry-bulb 
> tempee tare belor: ver 


tet 
’ 
. 


et eee ~ containing the device or any other room 
., controlled by that device. The room with 


* the highest temperature when cooling 


and the lowest femperature when *)° *” 


. heating may be measured for purposes, 
of determining compliance with the 
requirements of this Subpart. 

(b) Except as otherwise provided in 


*. this sectfon, cornpliance with the 


requireroents of this Subpart shall be 
determined by reading the set- -point of 
the apace-conditioning control device 
— controls the temperature for the 


mee Any of the following methods for 
measuring dry-bulb temperature, dew- 
point temperature, relative humidity and 
wet-bolb temperature may be utilized in 
- leu of a reading of the set-point on the 
space-conditioning control device. An 
operator shall be deemed to have 

ae led with any temperature or 
humidity requirement of this Subpart so 
long aa any one measurement technique 
indicates compliance with the relevant 
temperature or humidity requirement. 

(1) Dry-bulb temperature shall be - 
measured by: 

{i) A thermometer placed within 24 
inches of the epace-condilioning control 
device; 

(if) The avernge of thermometer 
readings taken two feet away from and 
_ at the center of each external wall in the 
room, and at the center of the rcor; or 

(iii) lf there are no external walls, the 
temperature at the center of the room. 

__ (2) Dew-point temperature shall be 
measured by: 

{) Observing the temperature of a 
glass at which condensation first occurs. 


{iQ By a Sew-polat indicating 
" instrument; or 

{ili) By inference from the wet-bulb 
temperature or the relative humidity. 

{9} The relative humidity shall be 
measured by: 

(i) A bumidity-indicating instrument 
{hygrometer); or 

{ii) By inference from the dew-point or 
wet-bulb temperature.. 

(4) The wét-bulb temperature shall be 
measured by: 

(i) A wet-bulb-temperature-Indicating © 
instrument (psychrometer); or 

(ii) By inference from the dew-point 
temperature or relative humidity 
measurement. 

- (5) Tha dew-point temperature, 
relative humidity and wet-bulb 


. > temperature may be measured within 24 


inches of the humidity apace- - 


wt 
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conditioning control device if located in 
the room, or in the same locations ag 
used in the measurement at f the dry-bulb 
demperature, 7 
{6} To account for HVAC system 

eycling, all temperature and humidity 
readings may be taken as the average of 
several measurements taken at equal 
time intervals. 


$490.18 Exemptions from heating and 
cooling restrictions, : 

{a) The requirements of this Subpart 
shall nol apply to: 

{1} Covered buildings or portions 
thereof which are neither heated nor 
cuoled or which sre equipped with 
epace heating devices and epace cooling 
devices with total rated output leas than 
3.5 BIU per hour (1 watt] per square feot 


- of cross floor area. 


{2} Buildings containing HVAC 
systema capable of using outdoar ate Or 


’ evaporation ef water for cooling effect 


without operation of a vapor 
compression or absorption-refrigeration 
system, but this exemption applies only 
with respect to cooling, and only during 
those perioda when the outdoor air and/ 
or evaporation effect provides the only 
source for cooling. 

(3) Buildings containing HVAC 
systems capable of using energy that 
otherwise would be wasted, but only 
during those periods when the otherwise 
wasted energy provides the only source 
of heating or cooling energy. 

* (4) Buildings containing HVAC 
systems capable of using soler energy, 


- but only during those periods when 


zolar evergy provides the only source of 
heating or cocling energy. 

{b) For buildings or portions of 
Suildings where the capacity of the 
HVAC system ig insufficient to maintain 
the building or portion thereof at the 
ininimum temperature levels for cooling 
autoorized by this regulation when the 


- building or portion thereof is occupied, 
’ dhe operator of said building may cool 
“the building or portion of the building to 
’ @ temperature level below 78° F before ~ 


the building or portion of the building is _ 


occapied: Provided, that goid reduced 
temperature level may only be . 
matatained for the period of time 
necessary ao that the temperature will 


_ reech the minimum level permitted by 
' gus regulation during the building’ 6 


oocubied ported. 
{c) Exemptons under this section may 
not be claimed when energy, other than 


- waate, solar, pump or fan energy fe need 
. to operate a vapor compressor or - 


‘| 


ces refrigerator, 


Subpart C-Pomesitic Hot Wat er 


é 490.21 Aeguiation of hat water controta. 
(a) The operator of a covered bullding 
shall gct hot water temperature control. 
devices so that the temperature of 
domestic hot water in such covered 


- building does not exceed the greater of: 


(i) 105° F, or “ 

{ii} The lowest setting on the hot 
water temperature control device. - 

{b) The operator shall, where _. -. 
practicable, shut off domestic hot water 
circulating pumpe during periods when a 
cavered building is to be unoccupied for 
moore than eight hours when such | 
actions wil! not cause damage to the 
building, its systeras, or internal 
processes or erticles. 


$490.22 Measurement of domestic hot 
‘water temperature. 

‘ (a) The temperature of domestic hot 
water shall bz taken as the domestic hot 
water storage tank temperature | 
measured in the hot water supply line, 
at the tank temperature control point, or 
at the tap nearest the tank nee 
point. 


§ 499.23 Maintenance of hot water 
temperatura control devices, ; 

{a) The operator of a covered buflding 
ehall maintain all domestic hot water 
temperature control devices m that 
building within reasonable tolerances of 
accuracy. 

(b) No person may alter a hot water 
temperature control device with the 
intent of having that device function 
inaccurately. 


$490.24 Exemption from hot water 
restrictions. 

{a) The provisions of this Subpart. 
ae not apply in a covered building 
where the domestic hot water heating 
equipment also provides hot water for 
manufacturing, industrial or commercial . 
processes and such processes or process 
clean-up procedures require hot water 
temperatures in excess of those 
prescribed in this Subpart. 

(bj The provisions of this Subpart 
shail not apply in a covered building 
where domestic hot walter ia the only 
source available for dishwashing or 


. other purpnzes In such covered building 


aod state or Jocal health regulations 
prescribe a minimum temperature level 
above 105° F for dishwashing or such 
otber purposes. Domestic hot water 
contro! devices shall be get ao as not to 
exceed the minimum level required by 
the state or local bealth reguiations. . 

(c) The provisions of this Subpart - 


ahall not apply to combination domestic 
-. water heating/space heating boilers 


the heating season. 


oy is 


= “es 
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{d) The ee of this Subpart 
shall not apply at such times that solar 
energy provides the only source for 
domestic hot water heating energy. At — 


’ such times that a hot watér heating 


system using a non-solar energy sou: ce 

is being operated in conjunction with 

solar energy, this exemption shall not 
apply. 

{e] The provisions of this Subpart 
shall not apply to domestic hot water 
heating aystems capable of using hea: 
that otherwise would be wasted, but 
only at such time when the waste heat 
provides the only source of hot water 
heating energy. 

{f) Exemptions under this section mes 
not be claimed when energy, other thas 
wate, aolar, pump or fan energy is used 
tc operate a vaporcompressor or - 
absorption refrigerator. 


“Subpart D-—Exemptions 


$490.21 General exempilone, 

{a) In addition to the exemptions 
provided in other Subparts, and sume-: 
to the limitations of this Subpart. the 


~ following exemptions from the 


requirements of Subparts B or C are 
available to any person for a building o- 
portion of a building in accordance with 
the provisicns of this section: 

{1} Where a “manufacturer's 
warranty”; service manual or equipement 
service contract requires specific 
temperature levels to prevent damage to 
special equipment. 

(2} Where maintenance of certaiz 
temperature and humidity levels is 
critical to materials and equipmer’ es: 
in manufacturing, industrial or 
commercial processes. 

(3) Where maintenance of certaix. 
temperature and humidity levels is 
required for the proper storage or 
handling of food or other agricultural 
commodities, raw Materials, poods ke 
process and finished goods. 

(4) Any other circumstances where 
special environmental conditions are 
required to protect plant life essentia’ to 
the operation of a business within a 
ros building, materials or anima’ 

e. 

(5) Where maintenance of certai: 
temperature levels is required: 

(i) To protect the health of perzoe-s in 
offices of physicians, dentists and other 
members of health care professions 
licensed by the state to provide beed:h- 
related services; 

{li) To protect the health of persons 
angaged in rehabilitative physical 
oa in physical therapy facthces 


sai) With respect to restrictions ox 
heating only, to protect the health of 
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” covered building shall, upon request of 
“DOE og its delegate, make available any 


° 


(§40032 Spectic exceptions. ~* 
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pexsons uiilizing indoor swimming 
poots. 


(6} Where the structure ar insulation . 


of the ballding will be damage 
{b) Exemptions claimed ndee 


Subperts 8, C and D of this Part ‘an 


become effective when claimed. 


{c} Any person claiming an exemption” 
under any provision of Subparts B, Car | 
- D of this Part shall provide the owner or 
operator of the covered building with all 


necessary information relating to the 
exemption including: 


(1) The nature of the exemption and 
the section of the regulations claimed as 


the basis for exemption; 


{2} ‘the portions of the building for i 


wich the exemption fa claimed; 


{9} The required temperature levels in - 


the exempt portions of the building 
consistent with ae enerey. 


savings. wate oe 


{4} fhe owner or : operator of a 


inforraation provided to the owner of | 
operator under subsection (c). - 
(2} Any person who cleims an 


exemption to which he is not entitled is 


subject to the penalties provided in 
Subpart G of this Part. 

{1} Where the persoa entitled to an 
excroption sader this Part is not the - 
ower or operator of the covered 
bulidima{s)} ta which the exemption 
applica, ihe owner or operator of the - 
covered building(s) is authorized to. 
adjust agace-conditioaing central - 
devices aud bot water temperature 
control davices in accordance with 
§ 49034. - 

(3} Any operator, other than an 


operstor who claima an exemption, ‘shall 
not be liable for violation of this Part as 

the resull of acting ih reliance upon an 
exemption which subsequently is. - 


determined to be invelid..- 4.3.) a 


{a} in addition to the general | 


exemptions available under 3 490.31 or 


under Subparts B and C, any person 


who would experience special hardship, 
inequity or an unfair distribution of the — 
burden aa a result of the requirements of 


Subparts 8 and C of this Part may 
submit an “Application for Exception” 


in accordance with Subpart D of Part . 
205 of iids Chapter. An exception shall 
not become effective until such Hine as 


itis granted by DOE. 

(b) Hf the person submitting the 
“Application for Exceptic n” is not the 
owner cr operator of the covered 


buildingfs) to which the requested . .~ 
exception is to apply, andifthe | - 


exceptiun is granted by DOR, then the : 


owner or operator of the covered aie ae 


gene wanecuid 0 LAE TO EN dk nt eens Oa OA IID Bs WS Ae ete A en OA Be RES 


NOME SURES ORL 


buildin: ofa te orfhoed ott 

cordilicaicg conn taviers Br 3 Bal ONG 

water femnersture control devices in” 7 
’ accordance with the provistoas of tha” 


“+ exception provided by DOR. . 


(c}(1} Any person who recelvea an 
shall provide the owner or operator of -~ 


information relating to the excepaen ; 
including, : Pars 
(i) ‘Tho nature of the excepto: foe 
fii) The pordions of the buliding Fos“ 
which the exczotion is claimed; °°: ~ 
{iil) The anZhorized temperature levels’ 
in the excopted portions of the building - 
as determined by tha terms of the 
- . exception or consistent with maxinrdm o 
energy savings. ne i 


bere 4 


(Gi Thaourner deGpetaloral a ce pha 


covered building aball, gpoateqnest of s 
DOS or ita delepste, moka aveilalle any 
infermatioa piowided te the owner F gd 


operator under subsection (4. .-- 


§ 400.33 Umitation of segotonGe ores 


{a) Where a partion of a covered 
building qualifies for an exemption 
under § 490.33 or any provizien of . ; 
Subparts Band G, et foe oa exception: 
under § 490.22, the operator may aet . 
temperatura levels other than those . a 
prescribed jn Subparts B and G oaly for 


such portions of the covered buildieg as 


necessary fo malatain temperatures for 
_ the exempted sections. In thase covered 
buildings ‘where the space-conditioning | 
control device er hot water temperature 
control devico controls both the exempt 
*- and non-exempt portions of the building, 
the entire bailding er portion of the 
building may operate asifexempted ' 
from the tegtocrature requirements of 
Subparts B aad C. 
(b) DOK may luait the exemption of ’- 


‘¢ ” exception granted by this Part to elf on. 


“any portion of a covered building. DOR 7 
water temperatuxe controls tobe -i -* 


applicable in the epeeated patone ofa 
‘covered building, - 


pice tes Scepe of exceptions of : te 
exemptions, : 

The operator of a covered building 
subjeci.ts an exemption or exception 
pursuant to this Part shall, where e 
practicable, maintain the temperature 
levels preecribed in Subparts B and C, or 
such other levels consistent with 


maximur energy savings. ee Jeanne 


$ 430.95 alae iaeecay aike 
wtatee. - 


fa) A state ‘dag seek foe iteclf ora 

political subdivision an exempticn from ° 
. {he application of this Part in such state . 
‘or political subdivision daring a pérlod 


Jub ce 1979 mt) Raed a and a Reijulations” 


. itself of a political subdivision on tha 
_ approved exception under subsection (a). ground 


the covered building with all necessary ~ 


- consistent methodology for estimating 


= state or polit'cal eviiiviston thereaf as _ 
‘adherence to the requirements of these — 


heating, cooling 
_ temperature restrictions in covered 


‘~ distributor shall make avallable to the 
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for wh iced tha Cro Ania ofthe Usited 
States orbs colnet, determined 

coutperable pidgrain of such state or 
political subvivistion isineffect.. -. - 


{b} A stats cecking an exemption for 


that a comparable program is im - 
effect shall suomit to the Secretarya’ -. 
“Request for State Exemption” which 
shall include the following information: 

(1) A fell deacription ef the - 
‘comparable progam, including the 
autherity which allows for the ™- 
mandatory imposition of the program, 

(2) An eatimate ef the types and 
amouat of enongy which auch pera - 
will cangerva;. 

mc) The effective dotee of the programs 

ar A deacr’ption of energy 
conservation measures implementable — 
at the state or local level and their - 
expected energy savings; _ 

{5} A Comparison of energy ‘savings 
eptimated to resnlt in that etate from 
compliance with these regulations and 
estimated energy savings under the — 
proposed comparabie program which 
. dentonstrates that the comparable 
program conserves at least as much 
energy in the state or political 
subdivision aa these regulations. The 
comparisons shall be performed using a 


building energy consumption. 

{6} Sack other information as the 
Secretary may require. - 

{c) A request for exemption by a state 
shall be sent tx Secretary, Department 
of Energy, Washington, D.C. 20685. - 

(d) For purposes of this section: 

(1) “Comparable program” means a 
program which deals with the same 
subject matter as these regulations, 
which is mandatory, and which : 
conseryes at least as much energy in the _ 


regulations would be expected to 
conserve in such state or ‘political . 
subdivision : - 

(2) “Same subledi matter” means _ 
‘and bot water 


buildings. ~. 
Subpert E—General Provisions 


$490.41 Joint and aaveral Kebitity. 

The owner and orerator shall be 
jointly and severally Hable forthe 
execution of operator responsibilities 
under this Part where an agency 
yelatlonship exists between the owner 
and operator. 


§ 420.42 Repocthag aden: 
Any public utility or any fuel 


* ; 
: 
w 
} 
5 
i 


in ee, 


‘procedures for determining the natusa_ 


Federa) 


RENT ITA EA 


other information deemed necessary by 
BOE to administer and enforce these ; . 
reguly ‘oan, nag cS seer aie Epes 


3490.4. Self-Corilfication and Kling ef _- 
Bulldlng vompilance information Form. aoe 

(a}{1) The owner or operator of@ —- 
covered building shall, within 30 days of 

: the effective date of this regulation, 

complete in accordance with forms and 
inatructic os provided by DOF, and post 
fa a prominent location within the 
covered building, a “Certificate of 
Building Compliance” certifying 
compliance with the requirements of this 
Part. : a: 

{2) The “Certificate of Building 
Compliance” shall set forth exemptions 
claimed by any persons within the, 


, covered building, or any authorizad 


exceptions claimed by persons withia | 
the building, cr de ee 

- {b) In addition to the requirements ef - 
subsection {a}, the owner or operates of. 


egistor £ Yol 44, No. 
pee gen Eat elease.20) 


a covered building shall, wilhin 69 days | 


of the effective date of this regulation, |. 
submit to DOE in accordance with forms 
and instructions to be provided by DOR 
a “Building Compliance Informatioa . 
Form” describing the building, tha .. . 
ineans adopted:to comply withthe 


. Fegulations and any exemptions or 


exceptions claimed by persons da that 
building. rs 

(c) It shall ba deemed a violation of . 
this Part for aa owner or cperater to... 
knowingly provide false, misleading or 
incomplete information on the “Building 
Compliance Information Form” ov the 
“Certificate of Building Compliance.” 

{@) DOE will make “Certificates of 
Building Compliance” and “Building 
Compliance Information Forms” and 
instructions available at convenient 
locations throughout the country. ia 
additios:, “Certificates of Building - . i+ 
Compliance” and “Building Compliance 
information Forms” and instructions foe 
their completion may be obtataed from: - 
Director, Office of Building and 


Syoetems, Office of Conservation and Solar ° th 


s\pplications, 59 Massachusetts Avena 
NW; Room 2221C, Washington, D.C. POS. | 
Atieation: EBTR Bullding CompNazms.. i. 


Subpart F—Adininistrative Procedures” 
$403.51 Purposd and ecops, 37> 
This Subpart establishes tho <1. .c.1.5; 
and extent of viclations of section Bet{c) 
of the EPCA and the procedures for 
issuance of a Notice of Violation, "|. 
Violation Order, Violation Order for .,., 
Immediate Compliance, Modification or. : 
Reaciseion Decision and Order, and Stay 


_ including rulings, 


re 


. 


DGE eaforcainent officials In - 
coordination wit: tke Department af |... 
justice to Initiute aporepelaie elviler 5 
- croninal enfercemest ections in court at 
“any time. 2d CL ni 3 
$490.52 Noticoctvictstion, © 
{a) When any xudit of investigation 
discloses, o¢ the OZ ctherwise finds, 
that any person has engaged, is engaged, 
or is about to engage in acts or practices 
contrary to the poovisiona of Standby 
Conservation Plas No. 2 (Emergency 
Building Te:hperature Restrictions} and 
implementing regulations in viclation of 
eection 2t{c) of the EPCA, the DCE 
‘nay issue a Notice of Violation. Ary 
notice issued under this section shall be 
. fa writing and shall eet forth the findings 


me 


sod cores Shs 2. gts 


eo, 


"of fect and conclusions of law npen . 
5 which itis based. . WOOP oS 


_ >] Within 20 business days after the 
service of a Notice of Violation the -~o- 
“parson upon whem the Notice ts served - 
may file a reply with tee DOE office that 
issued the Notice of Violation. The DOE 
‘may extend the 10-day period for good 
cause shown. cee athe 
{c) The reply shall be in writing and - 
signed by the person filing it. The reply 
ehali contain a statentent of all relevant 
facts pertainiey to the acts or practices 
thet are the svojest of the Notica of — 
Violation. Tha reply shall inclode a * : 
statamont of the legal, business and 
other reasons for the acty of practices; a 
gescription of the acts of practices; and 
a discussion of the pertinent provisions -- 
ond relevant facts reflecitedin any - 
document subntitied with the reply. 
Copies of all relevant contracts, reports, 
abstracta, compilations of dala and 
other documeuts shall be submitted with 
the reply. The repty chal inclada a ; 
discussion of the relevant authorities 
which support the position easerted, 
regula Hons,’ ew Pa. etwas, 


interpretations, orders and decisions’ ay 


issued by GOR ter ee 
{d) The reply should Indicate whether | 
e pereon tagtesis aninformal | __. 


. conference regarding ths notice. A'S |... 


Decision and Order. Nothing in these <,~. 


- & 


request for a conference must bein .. < 
writing and shall be governed by the 


provisions 2f 19 CPR § 208.171, which **' 8 


aie incorporated by reference hevelg - 
end made a part cf this subsection. «-°~ > 
-{e) Ha persea haz not filed a neply --7. 
ve ea withia the S0<lay er uther . 
period authorized gor reply, the persen | 
shall be deemed to have admutted the: . 
accuracy of the factural alleontions and - 
Tegel conclusions stated in the Notice of + 
Violatiog, and the DOE may proceed to . . 
issue a Violation Gedar ta acconiance -- 
with § 496.58. raceme eer ae tt marcia ek ee 


pote 
Y 
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DOK, upon request, customer lists ag --. ~ regulations shall sffoct the authority of - - 


fe 


; (0 if the DOR Bands, during ov after the 
10-day or other period authorized for 
reply, that na violation has eccurred, 

| esuthnuirs, otis xbout to ocour, or thal 
for any rosaen the lzauance va _ 
Violation Grder would notbe -- —- 

” appropriate, it shall rescind the Notice 
of Violatioa and inform the person to 
whom the Notice was issued of the 
resclasion. ve 


$490.53 Viclation Order. : 


After considering all information 
received during the proceeding, the VOE 
may {fssu2 a Violation Order, The 
Violation Crder may adopt the findixes 
and conclusions contained in the Netice 
of Violation or may modify or rescind 
any such finding or conclusion to 
conform the Order to the evidence cr oa 
the bagis of a determination that the 
finding or coaclusion is erroneous iw fect 
or law ar is arbitrary or Se aie Seck 

er shall constitute a final agency 

eae bubject to fadiclal review. Unkess 
otherwize specified, the Violation Order 
shall be effective 10 business days a®e- 

~ the date of issuance. tn the alternativa 
dhe DOE may determine that no 
Violation Order should be issued or tha: 
the Notice of Violation should be 

. withdrawn for further consideration or 
modification. Every determination made 

' pursuant to this section shail state the 
relevant facts and legal bases 
supporting the determination, 


$490.54 Violation Order fer knenediake 


(a) Notwithstanding the provisions of 
“§ 490.52 or § 490.53, the DOK may issue 
a Viclation Order for Imracdiate 
Compliance, which shall be effective 
upon issuaace and until rescinded or 
_suspended, if it Binds: , 
' (1) There is a strong probability that a 
violation hus occurred, is continuing ar 
is about to ocow; . . 

(2) Imeparable harm will oocur snlees 
Hie vsialios is remedied lnamediatedy. 
an 

. - (3) The public interest requires the 

_ avcidence cf auch imeparable harm _ 
through imiaediata compliance and 
waiyer of the procedures afforded ander 

&90.S2. 


(b) A Violation Order for Immediate 
Compliance shall be served promptly 
upon the person against whom sach 
Order is terved by personal service, 


| telex or telegram, with a copy served by 


registered cr cértified mall. The 
shall conta a written statement of the 
relevant facts and the legal basis for the 


Violation Geder for Immediate 


- Complience, inckading the fardings 


requized by paragraph (a) of this section 


es 
- 
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{c) The DOE may resc'nd or suspend a@ 
Vievation Order forlmm- “ate = * 
‘Compliance ifit appears at the critezia 
set forth in paragraph (a) of this section 
are no longer satisfied. When 
aprropriate, however, such a suspension 
or rescission may be accompanied by a 
Nectice of Violation iseued under 
3 490.82. 

2) If at any time in the course of a 
proceeding commenced by a Notice of 
¥:olation the criteria set forth in 
paragraph (a) of this section are 
satisfied, the DOE may issue a Violation 
Crder for Immediate Compliance, even 
if the 10-day period for submitting a 
reply to that document has not expired. 


2490.55 Modification or rescission. 


‘a) Any person to whom a Violation 
O-der or Violation Order for Immediate 
Compliance is directed may make 
avplication for modification or 
rescission of such Order. . 

"b) The application shall contain a full 
2nd complete statement of all relevant 
‘zcts pertaining to the circumstances, 
a~ or transaction that is the subject of 
‘he application and to the DOE action 
e>cght: and shall include a discussion of 
‘ke relevant authorities which support 
-he position asserted, including, but not 
toted to, DOE rulings, regulations, 
interpretations and decisions. The 
272 Jcant shall fully describe the events, 
acts or transactions that comprige the 
significantly changed circumstances, a3 
de®ned in paragraph (e}(2), upon which 
‘se application is based. The applicant 
nail state why, if the significantly 
ged circumstance is new or newly 

discovered facts, such facts were not or 
ccd not have been presented during 
the prior proceeding. 

ic The application should indicate 
whether the person requests en informal 
corference. A request for a conference 
rust be in writing and shall be governed 
by the provisions of 10 CFR § 205.171, 
wrich are incorporated by reference 
herein and made a part of this 
subsection. 

{¢.(1) lf the DOE determines that there 
is insufficient information upon whick to 
base a decision and if upon request the 
necessary additional information is not 
subrzzted, the DOE may dismiss the 
application without prejudice. If the 
failure to supply additional information 
io repeated or willful the DOE may 
disrss the application with prejudice. 

" (2}(i) If the applicant fails to satisfy 
the requirements of paragraph (b) of this 
section. the DOE shall issue an order 
denying the application. The order shall 
state the grounds for the denial. 

(ii) The erder denying the application 
shall become final within 5 days of its 


service upon the applicant, unless 
within such §-doy period an anendment 
to correct the deficiencies Identified in 
the order is Hled with the DO®. 

{iil} Within 5 days of the filing of such 
amendment, the DOE shall notify the 
applicant whether the amendment 
corrects the specified deficiencies. If the 
amendment does not correct the - 
deficiencies, the notice shall be an order 
dismissing the application as amended. 
Such order shall be a final agency order 
subject to judictal review. 

(e) Criteria. (1) An application for 


‘ modification or rescission of aa order 


shall be processed only if the 
application demonstrates that it ia based 
on significantly changed circumstances. 

(2) For purposes of this subpart, the 
term “significantly changed 
circumstances” shall meat-— 

{i) The discovery of material facts that 
were riot known of could not have been 
known at the time of the proceeding and 
action upon which the application ia — 
based; 

(ii) The discovery of a law, regulation. 
interpretation, ruling, order or decision’ 
that waa in effect at the time of the 
proceeding upon which the application 
is based and which, if such had been 
made known to the DOR, would have 
been relevant to the proceeding and 
would have substantially aliered the 
outcome; or : 

(iii] Thera haa been a subsiantial 
chanue in the facts or circumstarices 
upon which an outstanding and 
continuing order of the DOE affecting 
the applicant was issued, which change 
has occurred during the interval 
between issuance of such order and the 
date of the application and was caused 
by forces or circumstances beyond the. 
control of the applicant. 

(f) Upon consideration of the 
application and ciher relevant 
information received or obtained during 
the proceeding, the DOE shall issue an 
order granting or denying the 
application. The order shall include a 
written statement setting forth the 
relevant facts and the legal basis of the 
order. Such order shall be a final agency 
order subject to judicial review. 


$490.56 Stay Pending Judicial Review. 


{a) Any person ta whom a Violation 
Order or Violation Order for Immediate 
Compliance is directed may make 
application for a stay of such Order 
pending judicial review. 

(b) The application shall contain a full 
and complete statement of all relevant 
facts pertaining to the act or transaction 
that is the subject of the application and 
to the DOE action sought. Such facts 
shall include, but not be limited to, all 
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information that relates to the. 
satisfaction of the criterla in paragraph 
(2). A. copy of the Order from which a 
stay is sought shall be included with the 
application. 

(c) If the DOE determines that there is 
insufficient information upon which to 
base a decision and if upon request 
additional information is not submitted 
by the applicant, the DOE may dismiss 

the application without prejudice. If the 
failure to supply additional information 
is repeated or willful the DOE may 
dismiss the epplication with prejudice. 

(d) The DOE shall grant or deny the 
application for stay within 5 business 
days after receipt of the application. 

(e) Criteria. The grounds for grantirg _ 
a stay are: 7 

(1) A showing that irreparable injury 
wil result in the event that the stay is 
denied; 

(2) A showing that denial of the stay 
will result in a more immediate serious 
hardship or gross inequity to the 
applicant than to the other persons 
affected by the proceeding; 

(3} A showing that it would be 
desirable for public policy or other 
reascna to preserve the status quo ante 
pending a decision on the merits of the 

appeal or exception; 

(4) A showing that it is impossible for 
the applicant to fulfill the requirements 
of the original order; and 

{5) A showing that there is a 
likelihood of success on the merits. 

{f} Upon consideration of the 
applicaticn and other relevant 
information received or obtained dunrg 
the proceeding, the DOE shall issue ax 
order granting or denying the 
application, The order shal include a 
written statement setting forth the 
relevant facts and the legal basis of the 
decision, and the terms and conditions 
‘of the stay. i a 

{g) The grant or denial of a stay is no: 
an order of the DOE subject to 
administrative review. 


8490.57 Consent Order. 

(a) Notwithetanding any other 
provision of this Subpart. the DOE mas 
at any time resolve an outstanding 
compliance investigation or proceeding 
with a Consent Order. A Consent Order 


must be signed by the person to whom «: 


ig issued, or a duly authorized 
representative, and must indicate 
agreement to the terms contained 

’ therein. A Consent Order need not 
constitute an admission by any persux 
that DOE regulations have been 
violated, nor need it constitute a find -< 

~by the DOE that such person has . 
violated DOE regulations. A Conser:: 
Order shall, however, set forth the 
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relevant facts which form the basis for 
ine Order. A Consent Order la a Snal 
Order of the DOE having the eame iovce 
and effect a3 a Violation Order issued 
pursuant to § 490.53, 

{b} At any time and In accordance 
with the procedures of § 490.55, a 
Consent Order may be modified or 
rescinded upon petition by the person to 
whom the Consent Order waa issued, 
and may be rescinded by the DOE upon 
discovery of new evidence which is 
materially inconsistent with the 
evidence upon which the DOE's 
accepisnce of the Consent Order was 
based. ‘ 

{c) Notwithstanding the issuance of a 
Consent Order, the DOE may seek civil 


’ or eriininal penalties or compromise 


civil penalties pursuant to Subpart G 
concerning ingilers encompassed by the 

. Consent Order, unless the Consent 
Order by its terms expressly precludes 
the DOE from so doing. — : . 

(d} If at any time after a Consent 

Order becomes effective it appears to 
the DOE that the terma of the Consent 
Order have been violated, the DOE may 
refer auch violations to the Department 
of Justice for appropriate action in 
accordance with Subpart G. 


$486.50 Remedies, 


-_.A Violation Order, a Violation Order 
for Immediate Compliante, a 
Modification or Rescission Decision and 
Order, or a Consent Order may require 
the person to whom it is directed to 
make an appropriate adjustment in 
bnilding or domestic hot water 
temperature, to post a cortect Certificate 
of Building Compliance, and to take 
such other action as the DOE 
determines ig necessary to eliminate the 
effecta of a violation. 


Gubpart G—Investigations, Violationa, 


’ Sanctiona, injunctions and Judicial 


Actions ; 


$456.61 investigations, 


Enyestigations will be conducted in 
accordance with the proviatons set forth 
in 10 CPR. § 205.201. 


. $499.82 Violations. 


Any practice that circumvents or 
contravenes or resulta in a 
circumvention or contraventicn of the 
requirements of any provision of this 
Part or any order issued pursuant 
thereto is a violation of the regulations 
stated in this Part. . 


$490.88 Sanctlons. 


(a) General, Any person who violates. 
any_provisien of this Part or any Grder’™ 
issued pursuant thereto shall be subject 
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to penalties and eanctions as provided 
herein. ‘ 7 Fe 

(1} The provisions herein for penalties 

nd sanctions shall he deemed 
cumulative and not mutually exclusive, 

' {2} Each day that a violation of the 
provisions of this chapter or any order 
issued pursuant thereto continues shall 
be deemed ta constitute a separate |. 
viclation within the meaning ofthe |... 
provisions of this chapter relating to 
criminal fines and civil penalties. 

(b) Civil penalties, (1) Any person 
who violates any provisions of this Part 
or any order issued pursuant thereto _ 
shall be subject io a civil penalty of not 
more than $3,000 for each viulation. 

(2) The DOE may at any Ume refer a 
violation to the Department cf Justice for 
the commencemei:t of an action for civil 


penalties. When the DOE conatders it to - 


be appropriate or advisable, it may 
comprontiza, sstile and collect civil 
‘penalties, _ - ; she 1s 

{c} Criminal penalties. ( Any pereon 
who willfully violates any provision of 
this Part or any order.issued pursuant 
thereto shall be fined not more than 
$10,000 for each violation. ar 

(2) The DOE may at any time refer a 
willful violation to the Department of 
justice for criminal prosecution. 

{d) Ofer penalties, Willful 
concealment of material facts or false or 
fictitious rr fraudulent statements or 
repregenistions, or willful use of any 
false writing or document containing 
false, fictitious or fraudulent statements 
perlaininy to matters within the scope of 
section $24{c} of the EPCA by any 
person ehall subject such person to the 
criminal penalties provided in 18 U.S.C. 
$ 1001 (1976). 


$490.64 infunctons, 

Whenever if appeara to the DOE that 
any pergon has engaged, is engaged, or 
ia about to engage in any act or practice 
constituting a violation of any regulation 
or order jesued under this chapter, the 
DOE may request the Attomey General 
to bring an action in the appropriate 
district court of the United States to 
enjoin euch acts or practices and, upon a 
proper showing, a temporary restraining 
order or a preliminary restreining order 
or a preliminacy or permanent injuction 
shall be granted without bond. The relief 
sought inay include, without limitation, a 
mandatory injunction commanding any 
Person to comply with any euch order or 
regulation. 
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